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TO     THE 


RE  A  DE  R. 


SIR, 

Aving,  at  the  End  of  thd 


Fourth  Part  of  Inftrudlor 
Clericalis  (in  Bar  al  Debt  fur  Obl\ 
which  concludes  with  Bars  as  to 
Counterbonds  to  fave  harmlefs, 
istc)  referred  the  Readers  to  a 
Fifth  Part  then  compofing,  irk 
which  I  promifed  to  give  Sati£ 
faction  to  the  Subfequent  Mat- 
ters intended :  I  have,  after  much 
Labour  and  Care  therein,  com- 
pleated  this  Fifth  Part,  ending 
with  Bars  and  Pleadings  in  Acti- 
ons of  Waft,  as  bv  the  Intro- 
duftion  and  Table  will  appear. 
And  tho'  I  have  been  as  brief 
and  concife  therein,  as  the  Na- 
ture   of  fuch    an    Undertaking 

A  2  would 


to  the  Reader. 

would  permit  j  yet  there  was  i 
Neceffity,  and  that  for  your 
Conveniency,  to  divide  it  into 
Two  Volumes  ;  the  Table  of  the 
feveral  Heads,  and  Matter  of 
Pleadings  therein  contained,  be- 
ing at  the  End  of  the  laft  Volume : 
Whereby  it  will  appear,  that  I 
have  endeavoured  to  perform 
my  Promife,  and  that  from  the 
beft  of  Modern  Pleadings,  Argu- 
ments and  Authorities,  intermixed 
alfo  with  Variety  of  References, 
i?cK  to  thofe  of  the  Ancients. 
I  hope  therefore  you  will  favour- 
ably accept  thefe  my  Endeavours, 
defiring  you  will  alfo  pardon  the 
Errata  s  both  of  the  Collector 
and  Prefs,  fince  Nemo  fine  Crimine 
vivit.  I  prefume  to  fubfcribe 
my  felf, 

Tour  Humble  Servant^ 

R.  G. 
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Inftruftor  Ckrica/is. 


part  v. 


IN  the  Fourth  Part  of  Inftruttor  Ciericalis, 
pag.2%0.  Bars  in  Debt  are  obferved  to 
anfwer  in    fuch    Particulars  as   follow, 

f  Sur  Recovery,  f  Sur  Countef- 

ISur  RecQgn'.  bond.  * 

Sur  Bill.  SurObl'deAr- 

SurObrpurPayment,j  3^^?^ 


Vic* 

SurObPdefe- 
peralibus  re- 


Sur  Account. 
i.BaraT  1  Sur  Gontrad. 
Debt,     Sur  Emiffet. 

SurEfcape.  £  busfadendT 

Sur  Mutuatus 

Sur  Arbitrament  fins  Specialty. 
Sur  A&ion  pur  Amerciament. 
\  Sur  Statutes,  &c. 
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2  Bar  al  Obi' 

T  Per  Dures. 

]  Per  Minas. 

Per  Deins  Age,  &  per  Coverture. 

n  n\For  Raizure. 

Per  non  elt  )r?     T  „    ,. 

f  a-  s^or  interlineation. 

iattum        ^Fqf  dreading,  &Ci 

Per  Lev  Gaser. 
2n  lral^PerDefeaiancei  &  per  Releafe,  & 
Vebt,    *      Acquittance. 

J  Per  Condition'  perform', 
i  Per  Delivery,,  &  .Acceptance,  des 
auter  Choies. 
Per  Tender. 

Per  Foreign  Attachment. 
LPer  Statute  Ley. 

*  ^rarSPerHeirs' 

3n  £    SPer  Exec'  &  Adm>3  &c- 
^eDt>  2  Al'  Suit  de  Exec'  &  Adm',  &c. 

Yet  the  following  Part  of  that  Book  would 
not  conveniently  permit  to  proceed  any  further 
than  to 

Bar  al'  Debt  fur  Counterbond.  * 

Here  the  ftfih  We  muft  now  therefore  proceed  in  Order, 
Part  begins,  beginning  at  Bar  in  Debt,,  Al  QhV  fur  Arhkre- 
tnent,  &c.  and  afterwards  look  into  the  other 
general  Heads  i  as, 

Bar  in  Detinue. 

Bar  in  Quare  Impedit. 

Bar  in  Replevin. 

Bar  in  Trefpafs. 

Bar  in  Trover :  And., 

Bar  in  Wafte. 

And  fo  draw  this  Fifth  and  rnoft  Concife 
Part  to  a  Conclufion. 

Bar 


fur  Arbitrement. 

Bar  al  Obi'  fur  Arbitrement. 

IT.  Ty£6t  fut  €>W  obc  ^cittsif on)  a?  psr* 
1  J  fojmcr  3rBitrcmciu,  93ar  j  nufc 
htm  f ecer  SBrMtrium^  Jiep£  s  3Utfiitrium 
faa5  $  #tefiant>Q  qS  ©cf  non  gftKntatatt 
aliqua  #  placito  non  folfeit  denary  ilejo* 
q5  nullum   tie  fecer"  SBtBttrium,   Raft. 

Ent.  15-3.  Winch.  Ent.  302,  318.  Thorn  pf.  15-5*. 
&ffig  Sept'  fine  #tejlac?  $  (ffi£  flcjuncf  3 
Raft.  1 J4.  3  Brown).  143.  Raft.  Ent. 240.  Winch. 
Ent.  174. 

ff  <&g  fcriptum  flem  in  fe  tontinet 
Confciconem  q8,  &c.  tic  SHrMtrio  pfo:.< 
titand';  €t  fie  placitat?  afc  intie  fine  petr- 
tione  audit?  Condition),  Raft.  Ent,  s  £4,1  jj. 

in  <©S  Jlx&itrato?)  fecer  fcript  %tbU 
ttii  Sfndcntai?  rnodo  #  fojma  ftqucn), 
<£t  plead  performance  dc  ceo  fpeciaii 
meitt,  (|c.  Placid  Gen.  247. 

ff  <©S  3ftr6itrato?cg  nullum  fecct 
3Bt&itrium3  (fit  q3  €.  un)  3tr&itratoJ 
ofiiit  infra  tcmpu$,  €t  qS  ©efenS  $  alii 
Diligent  la&ojatoo?  2Jtr&itrato?e£  ad  3fir* 
Sitrium  fac?,  fiepE  #te(V  q8  non  lafco^ 
fcef  ,p  placito  q5  ?Dict>  c*  fuit  fu?fte£  in 
f  cjto,  <£t  traberfe  q8  o&iit  ante  afefium, 
€t  €jri£  fur  le  €ra\3erfeJ  Raft.  Ent.  1  y4. 

ff.  <aa  C  $  un)a§«  qui  non  fuit  dc 
t'flig  Confilio  fee?  2&r6itrium  quod  ©el' 
pfojmabit  genaliter,  €t  tracer/  qS  C* 
i  <£onfilium  fecer'  SCr&itrium,  fe.  ilepu 
qS  €♦  ac  3f*  '$  €♦  de  eju£  Confiiio  fee? 
SSr&tttium^  €t  joteflt',  $c.  X  placito  q5 
©ef  intrabit  in  terras   Siejo\,  qS  C 
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Bar  al  Obi* 

$  P&ttt'  %  $  «.  nullum  «e  tctti  %tbU 
trium,  Raft.  i?<s. 

ff  <©fi  arbitrator  fee?  arfiitrium 
toe  fepalibug  rcbug  facienfc'  qua£  3Nf 
fecit,  iiepE  qtf  non  Mbit  <®cmt  in  fatif* 
faction)  trangv,  Raft,  if  j, 

ff.  ^imilig  25ar.,  <gt  iieps  $teft'  q3 
&cf  non  fee  altqua  $  placito  non  car^ 
riaBit  lapttie^.,  Raft.  155. 

ff.  3trBitrium  fact3  $  q3  ipfe  non  araBit 
terram  $  a?  tetfB'  pfojmance  general 
ilepf  qtr  3M'  araBit  terram  poller? 
bitrium  factV,  Raft.Ent.  242. 

ff.  <©$  3!lrBitratoje£  fecef  fcriptum 
3lr6itrii  in  ficc  BcrBa,  ac  quoaB  fepale£ 
Siltticlo^  inBe  qS  ipfonnaBit,  $c*  fpecia^ 
lit,  <gt  quoati  omncg  alioj^  Sllrticulog  q8 
pfo^maBit  cmne£  in  omnibus,  ftepE  5 
tonfefllton)  Be  3Hrbittcment  $  2$?eacB  afc 
ngii)  q5  3M'  carriaBit  molam  a  platea 
0ejo.  qS  non  carriaBit,  Raft.  15-5. 

ff  <©ti  arbitrator  arBitraBef  q5 
qucf  foIBcret  3MJ  20  £♦  $  q5  qucf  tjret 
fee  ro  fern  am  pifcium,  quam  ©ef  ei  ob* 
tttlit,  <£t  ipfe  recufaBit  ampere,  fUepr 
qS  31rbitrato?cg  arbitraBei?  ©ef  Belibe^ 
rarequer>4  fema£  pifcium  $  faeere  alia£ 
rc£  qua£  non  fetf,  €t  traBerfc  qS  fecei? 
fit   AtBitrium    quale  ©cf  allegaBit, 

Raft.  15^. 

ff  ftepF  q5  3firbitato?e£  fee?  rie  Sfirbi* 
trium  me£  ne  affign)  25?eacJ),  <£t©emurr' 
in&c,  3  Brownl.  14?.  «£imiIe2Cro.28^ 

ff.  Jnmilig  23ar,  iSepE  q5  3M*  ej^ 
oftaBit  3Uriutrato?e&  <£t  ©emurr  in&e, 

8  Co.  80. 

I  ff  <®tf 


fur  Arbitrament. 

ff  <©S  3trBittat02e£  non  tied  $  bc^ 
li&etatoer  9fit6itrium  ilepE  intie.,  Dyer 
242. 

/T.  $?ote<V  q5  nullum  fecer1  Sfic&itrium 
#  placito  non  DeliBeratier'  aliquot*  %thu 
mum,  ftcpE  p  SfitBitrcmcnt,  $  ®?c acf^ 
$  ©emutrcr  intie,  Dyer  24;.  Jamilte 
25at,  (JvDemurt'  intie.,  Go.  Ent.  187. 

ff.  <©$  SfirBittatoje^  nullum  titzi 
2firBitrium,  ncc  Hmpirato?  fee?  %thiuu 
urn,  fiepE  p  SStfiitrium  fact  p  3irBitra* 
toje£,  €t  25?eacf>  aOigiD  #  non  foluc?  fcc^ 
naf,  £ejo5  q5  nullum  He  fecer*  SttBitti* 
um,  Hern.  515.  £imili£  Sep?  $  fimili£ 
S&jeact},  Gift.  139, 1403 142, 144. 

ff.  <©S  fee1 3&rBitrium  in  fcriptig  fuB 
tnaniBu£  $  figiHig  patat?  Delt&ari  par* 
tifm$,  €t  atoatti.,  <©5  $c*  ;put  patet  p 
fcript  pjolat  in  Cut?,  €t  pfojmance  tie 
ceo  generalment,  iiepE  q3  ®ef  non  tx* 
onabit  guei?  tie  fo^i^factutaiHecos®  jurta 
SHrBitriunr,  ftejo'  q5  ejronaBit.,  ©emut£ 
€0  q5  non  monjlrat  quomoDo  ejronafcit, 
Hern.  305-. 

Bar  qd'  Arbitrator*  nullum  fee'  Arbitrium  Repl' 
per  Arbitrium  fa£'  &  proteftand'  qd'  Def ' 
non  performavit  aliqua^  pro  placito  qd'  non 
folvit  denar'. 

ff.r\mto$  lettig  $  auDiti^  (&.}  %*    Bar, 

V£jthm)  non,  <©uia  Die?  q8  Sttfiitta* 
to?eg  jtoirx*  nullum  f  ecef  arfiittiu)  fcel  <©?* 
Binem  in  feciptig  fuB  mantfiitf  $  ffsiUig 
fuig  Beaut  concetnen)  ?mi&'  ffctftt*  ir 
Con&itione  ?Dict'  fpe<?  fup  Bel  ante  22 
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6  Bar  al  ObP 

fcicm  "3fan*  in  Confcitione  ?birt  mentf 

fecund'  fo:mam  $  effect'  Conditio!?  Jdict',, 

<£t  Sjoc,  $c*  Hnde,  (jc* 

Repr.  l^cclu&i  nan,  <@usa  die*  q8  poll  fctipC 

456E  $dict5  friTt  fug  22  diem  3fan»  2Enno 

ilcg    tiicti    5©ora)  ■  *£cgi£,  nunc  12.    in 

Conditions  pdict'  fupius  fpec  aputi  5E* 

Jdict'  in  parody  $c*  pd*  &  25*  $  ©♦  <3C*  Sir* 

3bitrat02c^  ?dictD  in  Conditione  $dia5  fi|* 

pcriu$  nominal?  accept?  fup  fe  onere  ar* 

fittranni  <J  ordinandi  Dc  $  fup  ?mif£'  in 

Conditione  ?dut'  fu$iu$  fpec?  inter  euntf 

©cf  f  JJfat  <©uef  Uttt  arfiitrium.,  fuum 

in  (ttigttg  fu&  manifrnj?  $  %iHi£  fui£ 

int  cund5  ®cf  $  $fat  (©110?  tse  $  fupet 

?mi#  in  Conditione  ^diet'  fttpitt^  fpec^ 

|)cr  quod  quidm)  3Et&ittium  ijic  in  €ut' 

#Iat?   iidem  3Ht&itrat02e£   o>dinafoet'  (f 

at&itta&et'  ((jc*  rccitan)  3£r6ittium  tier* 

fiatimj  $ut  p  3!lr6itrium  pUict3  apparet, 

<£t  idem  quet'  in  fatt'o  diet'  qS  3£t&itri^ 

urn  pdict'  in  fo?ma  ?dicf  fact5  pofiea  fcilt' 

?ditt'  22  die  <3fam  9tnno,  £c«   apud  £♦ 

?dirt'  in  parotlj,  ($cj  delxfiat?  fuit  tarn 

?fat?  quet3  qm)  $fa£  ©ef  fedrii)  fomtam 

(i  effect*  Condition)  ^ditt',,  SfDemcR  quet' 

ultenu£  die?  qS  licet  ipfc  idem  <©uer'  a 

tempore  confection)  SErfiitrii  ?dict'  gut* 

ufoR  Bene  $  toere  ofifctbadit  pfojmabit  (f 

tujtodidit  omnia  $  fmgula  in  3&r&itrio 

?dict'  content  tx  parte  ipfiu£  (Suer'  pcr^ 

fo2manti  f|  pimplenfi  fecundm)  fojmam 

^  effecttn)  3£r&itrii  ill'  pjotefrando  etiam 

|H'  §di<f  <©cf  a  tempore' confection)  ejuk 

?em  StrBitrii  gucufcR  nbn  o&fetbaditper^ 

fomiabit  feu  pimpUtnt  Sfrtutrium  ?dia' 

in 


I! 


fur  Arbitrament. 

in  altqm&ittf  t%  parte  iplhi£  ^Bti'  pfo^ 
manfe'  (J  pimpIcnD'  fccunDm)  fo?m)  $  tU 
feet  3tr&itdi  ill',  2;n  facto  itscm  <&ucr' 
Die:  tjS  Strict'  ©ef  infcifate  jrojl  confection) 
airbitrii  Strict'  non  folbit  ?fat  <auei? 
itoicf'&iimam  >!♦  Icgli£  monete  SSlngi' 
qita£  ci  atmmc  d  i6m  fclbifle  tic&uit  fe* 
ciink'  fojmam  $  effectm)  3&r&itrii  Strict'., 
<Ct  fioc,  $c.  Untie,  $c.  ©i&e  Thompf. 
Ent.  155*.  ©ifce  Winch.  Ent.  249. 

SWiter  &epr,  p  in  facto  bicit  fine  fttz* 
tlanfco,,  Winch.  Ent.  174.  €t  tritse  pojtca* 

Aliter  nullum  fecer'  Arbitrium,  Repl'  qd'  fecer' 
&  affign'  Breach  abfq;  proteftando,  &c.  & 
Rejun&io  nul'  tale  Arbitrium. 

ff  17  C  ?trict'  «♦  p  $.  $.  3Bttf«  fufi  ton)    Bar, 

J_y  $  ©cfenti  trim  $  injur'  quaniio,  $c* 
€t  pet  autritum  fcripti  p&ict^  <£t  ex  %t$ 
gitur\  ($c.  prf  ctiam  au&itum  Condition) 
ejuf&em  fcripti,  <£t  et  legit' in  fjec  ber&a,, 
The  Condition,,  ($C.   <2t  k^PlltiitiDn)  ftrit 

pur  pftmnance  fccl  atearti')  <Suifiu£  Ir^ 
cti£  I  autritisri&em  3©.  hit  qti  ?trict' 9[* 
actionem  fuam  ?trict'  fcerfuS  eum  Sere 
non  De&et,  <©uia  tri£  qt!  3&r6itrato?e£ 
Strict'  pojt  confection)  fcripti  ?$ict'  $ 
ante  bel  ab  ?Dict7  fecuntsm)  iricm  31pf>. 
non  fecer'  aliquot*  SlrBitrium  <©?irina* 
tio$  fifce  jutixe  int  ipfum  WS.  (f  ?fat! 
3f*  be  $  fnp  ?mif£'  in  conlriticne  Strict5 
fupht$r  fpee?  fecunttm)  fojntam  $  effectm) 
Conbitioi?  ill',  €t  iioc  parat?  eft  bcrift* 
care.  8nt*c  pet!  judicium  ft  ?tritt'  5f* 
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g  Bar  al  Obi' 

SEttion)  fuam  $t>icf  berg'  cum  Ijere  be* 
Beat,  $  c- 

RePr.  <£t  ^tiitt'  31.  bic?  qS  ipfe  p  aliqua  ?ak 

Icgat!  afi  aictionc  fua  ?irict5  tjenti  $clubi 
non  aefiet,    <2&uia  bic?  qt?  SfirBttrato?' 
?bitt'  pofl  confection)   fctipti  ?tiict>  $ 
ante  Jbict'  fecunbum  biem   Slip?)  fcilt' 
p?imo  Die  2Ep?U'  3inno  iSegni  bitt5  5©fii 
ilegi£  nunc  (£*♦    ;4  fup^abicto.,    2flpub 
€.  pbirt'  accept?  fup  fe  one  Slrfiitrii  $ 
Sfutiicii  tie  (f  Tup  Jmiffig  in  Conbitione 
puirt'  fpe^  2£btunc  $  ifem  p  quobbam 
3£r&itrium  fuu  in  fcripti£  f  36ngf  put  in 
Writing;  (|  paraf  atitunc  $  t6m  ab  belt; 
tianb*  eifbem  »♦  $  3J.*  ar&itrati  fuet' 
o?binabct'  $  abjubicaftct9   int  eunbem 
%  $  ?fat?  IB.  tie  $  fup  ?mi(fig  in  Conbi* 
tionc  $birt'  fupiu£  fpecf  mobo  $  fo?ma 
fequen\  tri?*  (4Stf,  (|c  J    <©uob  qttibem 
3Ht6ittium  in  fcript3  in  fojma  pbict'  fact' 
parat?  belittaci  eifbem  %  §  W8t.  ab  bei 
ante  ^bitt'  fecunbra)   biem  3Hp|)  jujcta 
fo?rn)  §  effectm)  Condition)  $bict \  Jbicti 
3Slr6itrato?e^  pojiea  fcilt'  eotiem  p:imo 
bie  3fip?)  3£nno  34.  fupjabicto  apub  €♦ 
?bia'  pfat  3.  $  «♦  belrtabet'.,  3[bf  mcft 
%  atitunc  $  i&m)  imebiate    fup  beli* 
Nation)  ejufbem  SMBitrii  eifbem  %&  mi. 
p  31r6itrato?e£  pbitf'  in  fo:ma  pHict  fol* 
Hit  pfat?OT>  ?Di(t'  5-  isf ^  fecunbum  fo?rix) 
$  cffectm)  Strbitrii  $  3fubi<?  Jbirt5  quo£ 
quibcm  y  £♦  Jtiict'  «♦  tie  ipfo  %  atitunc 
#  i&m)  recepit  $  acceptavit,  €t  ibem  % 
nl:riu£  t>itf  qb*  ?bict'  m  ?Ditt5  lobicem 
lineam  $  fupeUettiF  ab  toel  ante  reccg* 

tiom 


fun:  Arbitrement.  $ 

tlon)  ?trict'  ?  £.  p  ipm)  w&.  tie  co&em  %  in 
fojma  Strict'  t>cl  unqm)  poftea  ci&em  9f. 
non  fceUtiatrit  fecuntirit)  f02tit)  $  effertrn) 
2Erbitrii  S&ict'.,  <£t  fjoc  jmrat  eft  toerifr^ 
care,  Hn&e  pet?  julritf  $  tiefiitum  fuo> 
laid*  unacum  ©ampii)  Oris  <©ccone  tic* 
ten£ou)  fcefa  ill*  fifii  a&jutricari,  $c 

€t  ?ttct'  «♦  ut  p?iu£  tiicf  qS  pbict'    R  . , 
3lrtiitratoje£  pofl  confection)  fcripti  $Mct'       10 " 
$  afc  be!  ante  fecun&m)  totem  26pjtfi£ 
tunc  ppje'  fequen)  non  fecer'  aliquot)  tale 
3&r6itrium  <©?tsination  fifec  judicium  int 
ipm)  «♦  $  ?fat?  3u  tie  $  fup  9miaf$  in 
Cotttiitione  ?t>ict'  fupiu£  fpec?  ;puc  ?trict' 
S*  fupiu£  alienator,  €t  tie  fjoc  pofi  fe  fu^ 
per  $?tam)($c.)  gitieo,  $c«.    ©ttic  Thomf. 
Ent.  178.  PI.  Gen.  248. 

Def '  pet*  audit'  Condition',  &  placitat'  null' 
fecer'  Arbitrium,  RepF  per  Arbitrium  fa&' 
&  Breach  pro  non  folution  Denar'. 

ff.  t>  ^jointi'  qti  ante  tiiem  SHrfiitrii 
J\  ©ef  tiedit  notic?  Slr&itratoJ)  tie 
quifcuftiam  ControberS'  int  quer'  d  ©ef 
mot?  tie  quifiuS  SflrBitrato?)  null'  ice  3to 
fiitrium  (teij  J  — €t  Strict'  «♦  trie?  qS  ipfe    -  . , 
po(l  confection)  fcript?  Strict'  $  ante  ptrict*    Ke,°" 
ao  &icm  ©etfftil't  18  &ie  ejuf&em  menft£ 
©♦  aputi  ft*  {jgniftcabit  ei&em  &£♦    qti 
quetiam  conttotoertle  fuer'  mot?  int!  p* 
far  *©♦  $  <£♦  tri&eTt  qti  ?fricr  £♦  p  ^ini^ 
tiros  *  ferbieii)  fuo£  injujie  cepijfent  340 
otoeg  ipfius  «♦  $  ill'  imparcafcit  in  air? 
jjafiulo  in  $♦  S&itf  $  tbm  tietinuit  p  fpa* 

cium 
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cium  trittm  ©ierum,  €t  q8  ttt  ?fa?  M* 
non  tselibat?  fuer  $  qS  p  fcefaW  tielrtatio* 
ni^  cojunfcem  iDem  «♦  notiem  tie  eiffcem 
otoi&u0  amtfrt,  <&t  qti  idem  m  arre(iat! 
ftiit  5  bit?  Com)  <£♦  aputi  €♦  in  Com)  <£«. 
fup  Ttrc  Domini  flegi£  nunc  tie  Satitat 
retool)  warn  ipfo  ©omino  Urge  aputi 
WL.m  Com)  ffl^xDtl  €crmto  f£i  £©.  3Hnno 
39.  fupfcco  ati  teaam  bfiug  €*  fine  caufa 
3Ecconi£,  <fit  qS  raulte  ©ante  ftier*  con* 
tinue  tjcp^fcen)  in  terri£  $5  p  tiefalC  re* 
patacon)  paloty,  quoi^reparatio  ptine&at 
plat  <£♦  €t  qti  p  fuccifton)  arfioij  iptu£ 
€♦  multi  pali  $  repaguli  #fternati  fue£ 
p  guoH  terre  pS  jacuifient  aperte  $  non 
munti  aft  injuria  pccoty  ai',  ut  fup  ill' 
$8  09.  faccrct  ar&iteium  fuS>3  fce  qui&u£ 
i&cm  0^  null'  fee?  S&tfiitrium  #ut  in 
Contncone  ?tf  fupiuj$  fpeciScatur*  Untie 
pet?  ju&it?  ft  $H  <g.  ^iccou)  fiiam  ?S  tiers? 
«S)  fjere  DeBeat,  (£&.  4&uef  mojat?  in  Sege, 
<£t  ,p  tautf£  qS  ?fi  W.  p  &ejune£on)  fuam 
ptj  DeceSit  a  materia  p  ipfu)  in  25arra 
fua  pS  p?iug  ptttat?.,  9Bc  eo  qti  p  Uejunc* 
coii)  $H  non  apparel?  qtf  Caufe  ?tf  in  l£e* 
junecone  $S  fpec?  fuetf  pentien)  ($  ojt?  int? 
parted  ?8  tee)  £u&mt(fion>  fact?,  ©ef 
jun§  in  mojatf.    ©iDe  Winch.  Ent.  174. 

IT  <©cf  put£  OSper  tie!  ContiicoID 
plitat?  in  2&ar*,  <at3  3fit&itrato?  fee?  SSlrfii^ 
irium  in  fcupti£,  feti  qti  fuituu)  ©etntm 
infra  ^ubmiifion)  tie  quo  3&rbitrato?)  no* 
ticiam  TJuit  &  nullum -fe£  SlrBitrium, 
Hep?,  $tcff  q8  airfiitrato?  non  fjuit  no* 
tie  tse  aliqua  Site,  ft,  $jo  plito  qti  3Er* 

Sitrato? 
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Bitrato:  o:binabit  ficlaxattmcg  facicnS 
altcro  altcri,  bcf  bcmurr'  gcneralmcnt* 

3iDcm  Winch.  Ent.  267. 

Nullum  fccer'  Arbitrium,  Repl'  qd'  Umpirator 
fee,  Rejo'  qd'  revocavit  Submiffionem,  Sur- 
rejo'  non  revocavit,  Et  Iffue  fur  ceo, 

ff.   A  <£tioii)  non,  quia  hi?  q8  nee  Bth&    Bat 

jlY.  teatoje*?  $$  net  Umpirato?  $8  a 
tempore  confcccou)  fcriptipiS  i)ucuf(RUl« 
!um  fittt?  %tbittium  hit?  ipfum  3K.  $ 
$8  %  be  $  fup  ?mi£i£  in  Conbicone  $8 
ftipiu£  fpccificaf,  €t  ftoc  pataf  efl  berifi^ 
care  Hnfce  pet  iuDic?  ft  ?8.3f.  96c£on)  fuam 
?8  beraf  cum  I)£re  bebear,  $c. 

<£t  ?8  3f-£*  Wc?  qtf  ipfc  (Jclubi  non  J  RcdP 
quia  &ief  q8  ?8  ».  $.  $  3f.  3L  atrBttra*  p  " 
to^ci9f  in  c<mbi£on*  $d  tuning  noiat5  po$ 
confection)  (trip?  <&hY  ?8  $  ante  tie!  fug 
?8  31  biem  <&&®W  in  Conbitione  ?5 
fupiu£  mentionat5  nan  cemeojbabet'int'fe 
tie  aiiquo  SkBitrio  be  $-fap  9miflt$  in 
eo^3Er&itrio  poitcongcicn^  ftoilccujutf 
?fi  H.  ®.  Umpirato?  in  cabem  Cftnbi* 
tionc  ftTit  noiaf  poft  ?8  31  biem  <©cf  ac* 
cepto  fup  fe  onere  arbittanbi  (J  bctttmu 
nantf  be  $  fup  ?miflt£  in  ejus  Hmpirag 
poir  poftea  fcilt  fup  58  tcrtiam  diem 
0n%  in  Conbitione  $8  fu$iu£  fpctf  apub 
Sb.fci  <£♦  -— J5:cg,fecit  quobbam  ftriptum 
fuu)  Umpirag infcientaf  fub  manu  $  fxgih 
lis  fui£  paraf  tunc  $  itim  beiiBanS 
pftif  2(.  $  I©,  jewn)  ba£  eifbem  bk  $ 
SSnno  be  (f  fug  JmiifijS  in  conbitione 
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?S  mentionaf,  $er  quofc  guibem  fttiyt* 
Hmpirag  ifccm  &>  arBitratoit  atijubica^ 
tot  $  ojDinaBit  tic  ^  fup  JmtflTi^  <©8 
($C*  and  fo  fets  forth  the  Award  and  Breach.) 
<ct  ftoc  parat'  rfl  toerifttare  Untie  pet5  ju^ 
tiit?  $  &ebum  fun)  ?8  unacum  &ampn)  fuiS 
occone  Detention)  tict«i  ill*  (iiBi  atiju&i* 
can.,  (f  c* 

r^o*.  <£t  ?S  W.  bit?  qS  Bene  $  Bcrum  e|l  qS 

^tbittatow?  ?fc  in  Contiitione  ?8  noiatf 
ante  tocl  fup  3 1  Diem  <©ct  in  Con&itione 
$fi  nun?  mm  concoj&afcct'inf  fe  tie  aliquo 
SfirBitrio  tie  $  fug  ?miOtg  in  e*ty  arfii* 
frium  peif  conficienfi  motio  $  fojma  ;put 
?d  g[.  fupiug  replicants  allcgafcit  feti 
itieni3©*  ulteriu£  trie?  gg  ipfc  itiem  «♦  $ 
$fat  %  ante  tcmpug  confe&ion)  fcripf 
<0&r  ?ti  fcilf  tiie  <$  36n'  fup?atiicf  in$arr' 
?ff  fupiu£  fpetf  apufc  23.  ft!  <£♦  fuBmiO 
noii)  nSiatioffi  $  election)  $S  inf  coftiem 
Ire  ?miffig  in  Condition)  $S  men£  fine 
ftrigf  feccr'.,  <p  pfo;matton>-  cuju£  qui^ 
fccm  fuBniiffioii)  fcripf  <©W  ?5  facf  fuit, 
€t  itiem  W.  ulteriug  tiic?  q5  ipfe  itiem 
»♦  $  $faf  2f-  pojt  $5  31  tiiem  <©ttoBj&> 
^  ante  ?ii  tertium  fciem  $0$  in  Contifc; 
tione  pti'fiTit'  mentionaf  necnon  ante  ait* 
quofc  Hmpiragium  3ErBitrium  fibe  tie^ 
termination)  p  ?5  iimpiratop  in  Contii^ 
trone  ?8  nfiia?  in!  eo£  tie  Jmifftg  fuit 
fact  Bel  puBUcaf  (2finglice  delivered  up; 
fcilt'  fecuntio  tiie  $o$  3tnno  34*  fupza* 
Ditto  in  lHarr'  $5  fupiu£  mentionaf  aputi 
25*  ft!  €.  ?8  reBocaBant  $  contraman* 
DaBant,  (^finglicedid  countermand;  fuBmite 

Co© 
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5on)  election)  (J  notation)  in  ?5  Condition) 
?S  mentionat  ac  cmnem  autfjojitatem 
quamcuntR  pinoe  Hat  toel  coiniW  ?fat 
Si*<0.  HmpiratojtinConfcifoneiJBnoiat,, 
3Ec  afctune  $  turn  penitu£  ejronatoer'  pS 
S»  <&.  a&  arfiitranDo  UeterminanDo  afc* 
jutiicando  toel  aliquot*  Umpira§  (Itoe  ar* 
fiittium  int  eo£  De  $milfig  facien&o,  ¥Ln> 
tie  ?a  £♦  45.  attune  $  t6m  notice  tuit, 
<£t  Jjoeparat  eft  beeiffcare  untie  utp?iu? 
pet  juiftc  $  qS  $S  31*  a&  aaicne  fua  $S 
fcerg'  eum  tjento  Jriufcat,  (&♦ 

<£t  ?ti  %  £♦  Wtf  qti  ipfe  $  ?ii  »,  <£,  Surrcia 
non  retoocafcer'  $  xontramaniiatoer  fu6* 
miflion)  election)  d  noiation)  ?S  feu  ejro^ 
iiatoei?  $tat  i£*<0*  a6  arfiitrantia  Del  alx* 
quob  Umpirag  int  eo£  De  ?mifft£  fa* 
cientio  #ut  ?ti  OT»  Tup  allegatoit,  <£t  Jjoc 
pet  qti  inquirat  p  p?i£m,  €t  $ii  W.- 
tflit'  3lHc 0  precept  eft  bic?  qS  fcenire  iaC 
J)ic  a  ®ie  fee  €rinit  in  tee£  fept  imo^ 
fcecim,  (fc.  pquo£,?f*  <£t  quinee,  fe* 
3E&  recogff),  (|c.  quia  tam5  §c*  (©i&e 
Clift.  Ent.  140.) 

JNtf*,  As  to  a  Countermand  it's  faid,  That  Counter- 
if  the  Submiffion  be  without  Deed_,  either  of  mand 
the  Parties  may  countermand,  and  difcharge 
the  Arbitrators  without  Deed,  and  fliall  lofe 
nothing  upon  Notice  to  the  Arbitrators  of  fuch 
Difcharge,  except  there  be  divers  Perfbns  con- 
cerned :  And  if  divers  of  one  Part,  and  divers 
of  the  other  Part,  fubmit  themfelves  to  Arbi- 
tration without  Deed,  one  of  them  of  the  one 
Part  cannot  dilcharge  the  Arbitrators  without 

the 


i4  Bar  al  Obi' 

the  others  his  Companions  of  the  fame  Party ; 
for  they  werechofen  by  Joint-Authority.  Fitz*. 
Arbit.  21.   21  H.  6.  go.  a.  28  H.  6.  6. 

And  if  the  Submiffion  be  by  Deed,  the  Dif- 
charge  mull  Hkewife  be  by  Deed ;  and  in  fuch 
a  Cafe,  'tis  faid,  that  one  of  the  Parties  alone 
cannot  countermand  the  Arbitrators,  Finch  49, 
E*  %.  9.  Fitz*.  Arbit.  22. 

But  if  the  Submiflion  be  by  Bond,  as  mod 
commonly  it  is,  though  it  be  afterward  counter- 
manded, yet  it's  faid  the  Bond  fhall  be  for- 
feitedj  Bro.  Tit.  Arbit.  &  8  Co.  82.  22H.6.  46. 

Nullum  facer' Arbitrium,&c.  Repl'qd'fec',  &c. 
Et  Def  demurr',  2  Vent.  Rep,  219,  &o 

Bar  ff-  /^\8t6u^  If tt%0  (J  autsiti^  idem  Wl.  1$. 

VJ  Uicf  qS  SSitt'  &.  ft,  $  W.  Jb.  3tcs 
foil)  futtm  ?&itt'  infce  bcr^'  earn  Bcre  non 
fce&cnt  quia  Die?  qS  ?&ia'  31.  $.  $  €.  $. 
3£r6itrato?e£  ?6ia'  pofi  confection)  fcripti 
pdict'  ad  \?el  ante  ?Dir£5  1 1  Diem  $o$t  in 
ConDitione  $&ict'  mentf  nullum  fecrf  3tr* 
fiitrium  int  parted  ?&i&'  in  ConDitione 
^tiict'  fupiu£  mew?  tie  $  in  ?miffl£  in 
conbitione  $&  fupiu£  fpec^  €t  f)oc,  ($cO 

n^r-  3&?eclubi   ™Sflj   $*•     <©uia   Die5   qS 

p  ?«**  a*©,  §  €.|9.  3Er6itrato$cje?  in 
ConDitione  ?&iita  fujiiu£  noiat  accept  fup 
fe  onere  3fir6itranbi  iirf  patted  ?Dict\De 
$  fup  9mtffi0  in  ConDitione  $8  fu$hi£ 
ment?  pojt  conferxoi?  fcripti  $8  $  ante  $3 
ii  Diem  i^oS  in  ConDitione  ftoict'fupiujf 
fpe£  fcilt'  io  Die  $2o§  3nno  ikgni  ©o* 
mini  3faco6i  feenndi  imp  &egi£  SBngi3 
quarto  apub  45,  p8  freer'  quoDDam  aw&t* 

mum 
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tritnn  fuu)  in  fcriptx^  Tub  maniBu£  $  & 
gillie  fui£  be  §  fup  $mifii$  ?bitt'  abtunc 
$  ilm  partibus?  $bi£  parat  faze  bcltfc* 
ratiM  p  quob  quibcm  3&t&itriiim  iibcm 
3HrBitrat02c£  arbitrator  $  djbinafccr'  be 
$  fup  ?mi(Tt£  in  Conbittone  $bict'  rape* 
ring  (ftC  mobo  $  fojtnam  fequeii)  triad!:' 
4BS  $bict'  «♦  1%  Bene  $  bcraciter  folbcret 
feu  folbi  caufaret  eifbem  0.  m.  it.  ©.  $ 
«&«<$*  toel  coi£  alicut  ftunmatn  ijl*  Ic* 
Sali^f  moncte  3Bngr  ab  bei  ante  p^imum 
fcicm©etf  tunc  $tf  fequeii)  qua£3lr6itra* 
to?e£  pbitt'  jubicabcr*  pHitt'  ft.  it.  $  m  £. 
fufiimiiffe  in  cufiag  <$  bampnis?  tone  cu* 
JufbifD  fectefmc  cam  a  p  Jiitt'  1^.  £?♦  tocr$' 
ipfo*3?  «♦  Ji.  $  W.  £.  ^fecut3,  €t  ultcriu*? 
SErBitratop  ?bict  ojbittatoer'  qS  omne$ 
feet'  $  biffercne'  int'  bitt'  w.  ©.  e;c  una 
parte  $  ipfog  birtJ  ft.  ft.  $  I©.  J>.  ejr  al* 
tera  parte  que  mot'  %it'  fffce  bepenb'  fuer' 
ante  biem  ©at  fcript3  ©61'  $8  afifolutc 
ceffatent  bacue  fo:ent  d  bctcrminarentf 
;put  p  ibem  SfirBitrium  int  al'  plenius? 
liquet  $  apparet,  €t  ?bia'  ft.  ft.  $ 
OT.  &»  p?ote|ranbo  qti  ?tJirt'  otl  ^.  non 
oBferfcabit  pcrfttjraabit  perimplcbtt  feu 
cuftobibit  aliquob  in  3Er6itrio  ^bitt'  hv- 
periug  fpetf  t%  parte  ipfui£  WL*  I?,  ofifrr^ 
bantn  pfojmanto  pimplentn  feu  cuflobienff^ 
%n  facto  iibem  ft.  $  w.  jS.  bi£  qb*  ptsict' 
W.  1?:  non  folbit  jtoict'  ft.  15.  $  5©*  S>* 
bel  eoij  alicut  firiham  i?L  fup  ?bictV 
p?imu)  biem  ©e£  tunc  #£'  fequeii)  bat 
35rBitrii  jSbict'  qua£  ci  bel  eolj  alicut 
fup  euntn  biem  folbiffe  befiuit  fecunbm) 
fojmam  $  effectm)  Slrbitui  ^bict^  <2t  fioe 
3  («« 
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((ft.)  VLviist  $tt  jubie,  $c*   ['BtV  mojaf 
in  %cqz  $  quei?  jun§  in  mojaf.j 

Note,  The  Condition  was  to  perform  an 
Award  of  all  Differences  between  them. 

It  was  argued,  That  this  Award  was  all  on 
one  Side,  for  it  doth  not  appear  that  there  was 
any  Difference  between  the  Parties,  fave  the 
Suit  upon  which  the  Cofts  are  awarded,  viz.  i  y  /. 
and  that  was  the  Suit  of  the  now  Defendant ; 
and  what  Benefit  hath  he  by  flaying  his  own 
Suit,  and  paying  19/.  for  Cofts?  idly,  He 
affigns  the  Breach,  that  the  i  $1  was  not  paid 
upon  the  ift  of  December y  fo  it  might  be  paid 
before,  and  the  Award  is  to  pay  it  all  fael  ante 

pjimum  Diem  ©ecf* 

It  was  anfwered  to  the  Firft,  That  there 
might  be  well  intended  other  Differences,  tho* 
not  (et  forth  ;  and  for  ought  appears,  the  Plain- 
tiff in  the  A&ion  mentioned  in  the  Award 
might  be  fubjed  to  have  Cofts  taxed  at  the  Pro- 
lecution  of  the  then  Defendant,  whereas  this 
Award  flops  the  Defendant  from  applying  to 

the  Court  for  Cofts.    As  to  the  Second, 

If  Iflue  be  taken  upon  folbit  afcl  tltem,  Pay- 
ment before  the  Day  maintains  the  Iffue.  The 
Court  inclined  that  the  Award  was  good,  fe& 
a&jojnatur* 
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DeP  placif  qd?  Arbitrator'  fecer'  Arbierium 
pro  folutione  derm*  &  deliberation*  Gene- 
ralis  Relaxation'  quos  DeP  fee'.  RepP  qd' 
non  folvit  denary  Et  Exit'  tender'.  Sed 
Rejoinder  per  voy  de  Eftopple,  Ec  quer* 
morat'  in  Lege,  i  Saund.  324,  &c. 

ff  /~\HtfiU£  lectin  $  aUtlitiiSf  X&Cttt  OT*  Plea  in  Bar, 

V^tuc?  qg  Sbttt*  €♦  ©.  Action)  non, 
quia  fci£q8  Jtoict'  %€.  $  5.  jp*  %ibv 
tratojeg  in  ConDitione  $5  notat?  po|tea 
fciTt  11  tiie  agaii  SUnrio  flegni  ©omini 
Kcgig  nunc  20  apufc  It.  jtoicr  in  patoctj 
$  toarbl  j&itf  imi  3lt&itrium  fu3>  in 
fcripti^  tie  (f  fug  ?mim^  ?&ict'  in  Con^ 
fcitione  iteict'  fpec?  ac  p  i&em  2Ur[utrium 
fktitd:*  %  tf  ♦  $  f .  ar&itratoe£  qfi  tiie  ^cr^ 
curii  15  Die  tunc  inflfcan)  S$aii  jfoitt* 
?«♦  «♦  ©ereff  gjfecutc?)  $3Kira>  fui  fa* 
tt^facercrit  contcntarcnt  .$  foltoerent  ?tf 
«♦  ©♦  €£e£  toel  afllB©  fui£  plcnam 
fummam  3169L  i6g.  3  &♦  bsali^  mo* 
tint  3tngl\  oft  u!terni£  ar&itrafcef  qtt 
ipfe  idem  3©.  f©*  ^Exrcc?  l?el  9HSr©  fut  fug 
$&m  t  3  tiiem  fflBati  CgtIIatct  $  ut  factifD- 
fuu)  fcelrtaret  $bifX'  €.  ©♦  $eret>'  <£*ee 
d  2&bm)  fui£  plcnam  $  gcnalcm  relaya^ 
tloB)  $  epilation}  oiiim  §  omiot»'  Action) 
$  caufai?  action)  fcctaij  6iIIaij  <&&Iiga* 
tiofi)  fpectalitat  ju&i<?  <£recution)  ^jr> 
tent  quereF  controtocrrf  tranaf  tiampn) 
$  fcemantr)  quo^cuncr?  ab  aliquofc  tern* 
pu£  ante  tiat  <©6F  fticinCui?  $Ia£  Ua&it 
faa'  mot!  comment  fectaC  #fecui!  com^ 
«niW  fcclpen&eu)  fi  fitetht?  pattt$  Juttf, 

C  <£T 
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<2t  pbict'  m.  wt*  altering  titc?  qS  ipfe 
iDem  W.  ?biet'  13  trie  flg.  3Emt0  2o  fu^ 
p?ab5  apub  3L  ?bicf  in  patocfj  $  Mactrt 
$b7  foibit  $&'  €.  ©♦  $8  fummam  3 169 1. 
1 6  is?.  3  U*  jurta  fojmam  $  effectm)  3Srbi^ 
trii  JtJtrt^  3tc  ctiam  abtunc  $  ibrit)  ftgil* 
labit  $  ut  factum  futi  beltfcafeit  p?ct5ict> 
3T.  ©♦  plenam  relaxation)  jlbicr'  omnium 
$  otab*  action)  $  caufaij.  action)  feet'  bill9 
<©Br  fpecialitat!  juDiC  execution)  extent 
4bucttV  controbertf  trantf  $  ©eman&i 
fup?abict',  Ct  ftoc  paratf  eft  berificare, 
finbe  pet  jubii?  8  $bict'  $♦  ©♦  action),  ($  cj 

Repr.  <gt  ?biet'  €.  &♦  toict*  qii  ipfe  5  aliqua 

$  item*  m  a©,  fti£iu£  ptitanbo  allegag 
ab  aaicn)  fua  puia'  inbe  ber£  ipm)  «♦ 
f)ento  p2eclubi  non  bebtt  quia  bic?  qfi  p?e^ 
bict'  OT.  non  foibit  pDict*  ftimmam  3169!. 
16^.  3  b.  fecund  fo?mam  $  effectm)  fcrip* 
ti  3Erbitrii  $biet'  mobo  $  fojma  jput  p?e* 
bict'  iB*  fuphtf  inbe  ptitanbo  aUcgabit, 
<gt  fjoc  pet  qb*  inquiratur  g  pumanr,  (|c. 

Rejo\  €t  ?bict'  OIL  OIL  bi£  qS  jlbitf  €.  $>. 

ab  bicenft  qfi  ibem  (KLL  non  foibit  ?&ict7 
fummam  3169I.  16&  3  b*  abmitti  non 
tthtt  quia  ^ic?  qti  ibem  €  ultimo  bte 
S©aii  $Lnno  20.  fup?abicto  s  quobbam 
fttiptum  fun)  cognobit  q8  ibem  KB.  fol* 
biflet  eantn  fummam  p^efat  €♦  fup  p?e* 
bict'  13  biem  agaii  3Hnno  2ot  fupjabicto, 
<&t  ifjee  parat3  efi  berificare.,  Unbe  pet 
jubic?  ft  ptiict'  C  contra  Cognition)  fuam 
#P2)  ab  biceniT)  qH  ibem  OT*  non  foibit 
fuigfcam  timsti  $8  abmittt  bebeat,  $c. 

<8uci? 


fur  Arbitrement  t$ 

$Xut$  mojatur  in  lege,  €t  3M' jutt§  Etemurref* 
in  mojat'.    3frtm  Saund.  $±6. 

!Note,  That  upon  the  Plaintiff's  moving  to 
have  Judgment  upon  the  Demurrer,  Mr.  Saun- 
ders for  the  Defendant  obje&ed,  That  the 
Plaintiff  could  not  have  Judgment,  for  that 
it  appeared  by  the  Record  chat  the  Award 
was  void,  being  all  to  be  performed  by  the 
Defendant,  and  nothing  by  the  Plaintiff;  and 
then  if  the  Award  be  void,  it  is  not  material 
whether  the  Defendant  had  perform'd  it  or 
not,  although  he  had  pleaded  Performance) 
thereof;  and  yet  he  hath  acknowledged  the 
contrary  by  his  waving  of  the  IfTue  tendered 
by  the  Plaintiff,  and  pleaded  an  ill  Rejoinder^ 
and  the  Plaintiff  and  Defendant  had  both 
agreed  that  the  Award  pleaded  by  the  Defen- 
dant, was  the  true  Award  made  by  the  Arbi- 
trators, which  is  all  over  vitious  2  But  if  the 
Plaintiff  would  have  aided  himfelf,  he  ought 
to  have  fhewn  the  other  Part  of  the  Award 
before  that  he  afligned  the  Breach,  which  here 
he  has  not  done,  and  therefore  he  could  not 
have  Judgment.  And  the  whole  Court  was 
clearly  of  the  laid  Opinion ;  but  they  would 
not  give  Judgment  for  the  Defendant,  becaufe 
they  conceived  that  there  was  a  Trick  in  the 
Pleading  •,  but  they  gave  the  Plaintiff  Liberty, 
upon  Payment  of  Cofts,  to  difeontinue.  And 
Chief  Jxiflice  Keeling  reprehended  Mr.  Saun. 
ders  for  pleading  fo  fubtilly  on  purpofe  to  trick 
the  Plaintiff  by  omitting  the  other  Part  of  the 
Award.  But  the  Reporter  fays  it  was  a  Cafe 
of  great  Extremity,  the  Penalty  of  the  Bond 
being  but  2000/,  and  the  Award  was  for  the 

C  £  Defcn- 
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Defendant  to  pay  %iooL  when  in  Truth  there 
was  nothing  due  to  the  Plaintiff,  but  he  was 
indebted  to  the  Defendant.  Afterwards  the 
Defendant  exhibited  an  Englifb  Bill  in  the  Ex- 
chequer, difcovering  an  ill  Pra&ice  of  the  Plain- 
tiff with  the  Arbitators,  and  had  Relief  againft 
the  Bond.    Vide  i  Saund.  327. 

To  pay  at  IT.  23ar£  p  mifl  2EtDar&3  Plaintiff  fets  forth 

theHoufeof  the  Award  for  him  to  pay  Money  in  the  Jloufe 
a  Stranger,  ^f  a  Stranger ;  and  the  Defendant  to  deliver 
upon  Payment  PofTeffion  of  a  Home,  &c. 
That  the  Defendant  had  Notice,  and  that  the 
Plaintiff  at  the  Day  was  ready  to  pay,  and 
none  ready  to  receive;  and  avers,  that  the  De- 
fendant did  not  deliver  PofTeffion.  Defendant 
demurs.  Lev.  Ent.  42.  Vide  poftea  in?  Vlacit* 
Lut.  Ent. 


Kepi'  per 
Arbicrium 


RenT  per 
non  folvrit. 


ft  <©£J  3firSittato?££  non  ictti  aliquot* 
ar&ttridnec  <&ii%ti  Hmpiratojcm,,  Sepi' 
p atSitrium fact'p  at&ttt*atO£) £ <ptefian* 
to  qS  <©e£r  non  sfo?matrit  aiiqua  $  pla- 
cito  non  foltoit  bcna£,  2  Bro.  102.  J^imi* 
Ii£  fiepi%  2  Bro.  104. 

ff  <©S  St6itrato?e£  ftif  atfiitrittm  be 
feparali6u£  rc&u$  faciento  $  #  folutionc 
tocnat  ai>  fepatal'  f  efta  quo£  ©ef  t'ofc 
fcit,  mcpV  fltefV  pS  non  folbit  aliqucm 
hemi  $  placito  qS  non  folbit  bcmt  afc 
talc  tftfium*    3iffue  qti  foltoiiv  Plack' 

Gen.  284. 

/.  Defendant  pleads  Paymerft  according  to 
the  Arbitrament,  Bro,  Met.  184. 


fur  Arbitrement.  2 1 

ff.  To  a  Bond  of  Arbitration  for  Dilapidations, 
Defendant  pleads  no  Award  made,  ilepl', 
and  fees  forth  the  Award,  Bro.  Met.  225-. 

ff.  $ull  agarti  fait  £epr  confe fle  ceo,  Agard    r 
meg  monjlre  un)  agard  fait  p  to  Umpire,  umpire. 
<£t  affigne  6?cacf)  tie  ceo  put*  non  pap* 
ment  tie  ©enters    ©emur*  iit&e,,  <£t  jit* 

piC  $  3&tt\     Read's  Dec!.  247. 

Def  placitat7  qd'  Arbitrium  pro  foiutione  de- 
nar'  al  Eftranger  pro  ufu  quer'  in  fubmif-* 
fione  eft  vacuum. 

ff  S~\Wtt  fccf  0b\\  <&\\ib\X$  lectin  $  atl-  Bar  al*  Pay. 

KJ  biti$  iocm  %  Die  qg  p^coicr'  $£♦  mem  to  e- 
Sfictionem  fuarn  p:efcirt'  fcer£'  cum  fjere  ftranser- 
non  ticfcet,  <©uia  iiC  qti  Strfiitrato?  p?e* 
hit?  in  Contiinone  p?etria  fitpius  riotaf 
infra  tempm*  pjetiict'  ei  in&e  limits?  in 
tiitta  limitatione  (ixpug  fpecf  fcitt  29  Die 
3fiug  3llnno©omini  1^93*  fupjaDia'  Ijic 
apuD  1.  ftcgi£  pjctutf  ac  infra '%ui  pje^ 
tiict'  quob&am  fcttp  turn  fuo>  ar&itrii  ma* 
hit  $  ftgillo  fui£  tie  fatto  fu&fcripfrt  ftgi!^ 
labit  $  pufilicabit  tanquam  ar&itrium 
ftiS)  int?  pje&icr  &£♦  <£♦  gen)  cjr  parte  pje* 
fcict  #.  f.  ®p  $  £h>  ft  3W  $  1%  fl*  <£t 
idem  arfiitratoj  per  itiem  ar&itrium  fuu) 
int  eun&em  flip*  cp  parte  p^ctaa'  jfo  $  J>* 
$  ^  tic  fact'  ar&xtrabit  qti  itiem  1%  fulbe* 
ret  feu  folbi  cattfaret  infra  unit)  menfenx 
poflt  tiat  ar&itrii  i!i'  fup2a&i(tc  09.  # 
ufu  pjcDia'  13*  $  £♦  fntham  tmcDecim 
ii&raty  $  figxHarc  alt'  alteri  geftale^ 
$c!aitationr£  fup  folutxone  tiicte  moncte, 

€  3  fcti 
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fcfe  ibem  %  ultetiug  birj  qtE  ibem  atfci^ 
jtrium  ar&itratop  p?ebict'  in  fojma  p?e* 
bi<f  fatt' penitu£  toacur?  $  nulling  effe* 
au£  in  3lege  rjciftit,  «Et  Jjcc  paraC  'efi 
fcerificate^Unbe  pet?  jubiciu)  fi  pjcDiet* 
$©♦  actionem  (nam  pjetiitt'  ber£'  cum  f)a* 
bm  be&eat,  $c*   ©ibe  Clift,  139.  n.  3. 

Ad  nullum  fee'  Arbitrium  Repl'  per  Arbitriurn 
fa&'  pro  folutione  denar'  ad  fiiopam  fcribe 
cum    verificatione  qd'  DeV   folvilTe  potuit 

*    juxta  Arbitrium  exiilen'  aperta  fhopa. 

%t$l\        ff.T?^  P?ebitt?  «.  2.  bit?  qS  ipfe  5  ali* 

H/  qua  pjealkgat3  a6  actione  fua  p?e* 

bitt*  Ijntb'  pjeclubi  non  befiet  quia  bitfqti 

it*  If*  $  (KH*  9t  buo  arbittato?)  pjebict' 

in  p?etiict>  Conbiticme  fcript?  #61'  p^ebict' 

fupiu#  noiat;  poft  confecion)  fcript?  ill' 

ff  ante  p?ebict'  7  biem  SUpjj)  ertunc  #x? 

fequen)  in€onbttione  p?cbict' taping  men^ 

tionat  fcilt  ferto  bie  ejufbem  atpf)  3ftnno 

Segni  bicti  Domini  JEtegii?  $  ©amine 

ISegine  nunc  quinto  fup?abicto  apuD  2* 

pjebicf  in  ^aroclj  $  flBartf  pjcDict5  ac* 

iceptD  fup  fe  onere  atfiitranbi  |  betcrmi^ 

nanbi  be  $  fop  p^emiifi^  in  eofy  $  p:e? 

iict3  CO*  €♦  ar&ittium  ut  p?efettur  pottf 

feccr1  ■$  pu&Iicabef  quo&bani  fctiptum 

fuu)  arfiitrii  inbentat  fu6  manifiu£  $  G* 

gillig  ipfo#  £♦$.  f  SB,  5f.  arbitrate?) 

atteflaf  p  buo^  bibelt  quofbra)  flo.  fill, 

^  Ui  2ZL  crebi&tf  c£  tefxe£  parat3  beli&c^ 

rantf  bictv  pattifiu£  apub  bel  in  p?c^ 

bict?  tunc  ffispa  p^cbict'  1RB.i$.  fctibjein 

Conbitione  pjebict3  fusing  fpc£  gerens? 
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©at?  cofcem  fetto  fcie  Slip ])  3tnno  $>  fu* 
p:aDiao  De  $  fup  p:emiffi£  in  eaDcm 
Conbitione  fupiug?  nicnc?  fccun&m)  fo^ 
mam  $  effcctm)  ConDinoii)  ilJ'p  quod  ($r* 

and  fo  ■  fets   forth    the   Award)    «gt   pJCBiCt* 
<£♦  £♦  ,pteffcin&o  qii  ncc  pgebict'  %  ftfflL 
ncc  pjefrict'  %  €.  pfo>mabit  aliqua  in 
fcriprj  ar&itrii  pse&ict'  content  ejc  parte 
fua  pfojitiana'  in  facto  i&cm  <£♦  tt.  fci£ 
qti  p^eDict'  S*22I*  fup  fccl  ante  pjc£*ict> 
fejrttim  fciem  Sl»Iii  pojl  confection)  fcriprj 
arfiitrii  pjcDict'  $£  fcqucii)  inter  pjeDict* 
goja£  fecuntiam  f  quintam  in  p2c£sict> 
tempore  pomeritsiano  ejuftem  diciapuli 
toel  in  p^rDict'  tunc  ftopa  pjefcia'  52L  15* 
non  folbtt  be!  folbi  caufa bit  pjefcict'  €.  3L 
p?efcict'  fimtam  25 1,  quam  ri  Cap  cunfcem 
tiiem  tnt;  fto?a£  ill'  foMffe  ts&uit  it^ 
cuntim)  f02mam  (J  effector)  p^e&ict'  fcripti 
ar&itrii,  €t  l)oe  parat;  eft  toerifieare.,  HnDe 
pet  jutixcf  $  tjetium  fu5)  pjetot'  unacitm 
datnpni£  fuis  occone  ftetcritiofi)  ©rti  ilf 
fiBi  a&ju&icari,  f|c.  Cum  fioc  quota  itsem  Averment  in 
€<  %.  foerificare  fcult  qti  p^ctiict*  l^opa  RePrastothe 
p?ebid:,  J®.  1$.  tempore  confection)  pjrtJiet'  PIace- 
fcripti  arfiittii  $  toto  p?e&ict'  ferto  hit 
9ulii  po(l  confection)  fcript  itt'  p£'  fequcii) 
fuit  Coi£  ffeopa  a  p?e&ictJ  f)o?a  fecun&a 
ufqpj  fpuam  quintam  ejufftem^iei  apetta 
erifteii)  ita  qtS  pscDict'  %  221.  pjeDict' 
fmfiam  2^1.  i5m  folfciffc  poflet.,  if  c.  ©i&c 

Gift.  143. 

Vide  1  Kek  13.  Car,  2.  Where  Payment  is 
to  be  in  the  Houfe  of  a  Stranger,  he  fhall  noc 
be  preiumed  to  be  able  to  perform  it,  but  other- 
wife  where  it  is  to  be  at  the  Hotife  of  a  Stran- 
ger, €  4  SPitct 
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Averment «s  Mlittt^  Averment  upon  Nonpayment  of 
tothcPJace.  Money  at  the  Houfe  of  a  Stranger,  tiCCaf  the 
Gate-houfe,  €um  fjoc  qg  jJsirx  £L  $.\*ctii 
Scare  tntit  qg  pntct'  Domutf  nianCona? 
p&Ut'  *#*<£.  bocafthe  Gate-houfe,  eft  $ 
jtoitf  tempore  cbnfettioi?  ftnpti  &mpi^ 
rag  pDtct'  $  temper  poffea  fait  <£oe  Ijo* 
fpxtium,  fit;    S'&cm  CHfi.  142. 

Averment,  ff  fitter,  Averment  upon  an  Award  to 
tlZfJlnvn  Pa?  Monev;  an^  to  give  general  Acquittances 
accodenomof  ail  Adions,  &c 6  ^f  tata*  parte* 
at!  aliquot  tentpu*  ante  fcat'  fcriptt 
SHrBitrtt  pSirt'  pit'  mot$  pmben)J  Cum 
Ijoc  quoti  ibem  €♦  25.  fcerificare  bultqij 
nulla  %nh  ant  Sdrttohe*  fcrte  liteg  trana? 
M%a  fccfitt'  (Snglice  Debates;  compoti 
m\t  ©emantn  quecmicfi  accredit  ttel  ac* 
erefeet5  im'  $birr  %U.  $  ac.  25.  int'  con* 
ftrtioncm  fcttpt*  <©&r  ftoict'  $  $fcirx'  iiiem 
Hatf  fcriptt  %tbimi  &zbia\  f  c.    ©iUe 

Cliff.  142.       *i*   ;  / '. « 

A  like  Aver-      ff.  3fiTitet,  Averment  upon  an  Award  to 
mm.  pay  Money  ab'-SUu-ftraf  $a2titttm  in  fe 

Clia  patOcB  tie  f  ♦  and  then'immediately  af- 
ter  the  Money  paid,  to  give  general  Releafes 
ire  omni&u0  3teionifiu£  ©cTii^  $  ©e* 
mantn  qui&ufcuncfj-  -Cum  lice  qSi&em 
0L  fcerificare  bait  qS  3Er&itrium  $birx9 
iarx'  ftiit  be  $  fug  ?miOl£  in  Cdnbition£ 
.ftoitt'  fupiu^  fpenficat'  rantimt,  ?<&&$ 
nulla  actio  caufa  feel  caufe  SUtionum 
feet'  6if£  ©isligatop  fctript'  <£>&Iigatof) 
fpectalitat'  3fubieia  Cjrccutioii)  <gjetent' 
quere?  Conttofcertf  tran#  ®ampna  toel 
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©emanM  tie  'nobo  %xt  fact'  mot'  po>ts 
Commenfat'  ,pfecut3  commifft£  feu  fcc^ 
pen&cii)  fuiffct  $  aliqua  caufa  quacuncft 
furgefi)  feu  acciDen)  iht'  $wtc£  jtoid;' 
pofl:  ru&miffton)  i!E  fie  faaV  <; 

Oft  ?&'  SO*  tnOtIO  ©ft'  ;pteilan&Oi  q3  ?S  Rejo.pernon 

piitum?D5  il*  fugiu£  replicants  pTit'  ac  fec\taie  Ar- 
matcria  in  cotiem  content'  minug  fufif^  bitrium. 
tieii)  inUcge  eriftunt  ah  Actionem  ?&'  Si. 
|Dict'  Kctg  ipSum  So-  motio  3$cV  !)cntf 
ihanutrneiiM ,  $jo  pTiro  tamen  tiic?  qS 
3(Lr&itato:c£  ?&itt'  in  Contiitionc  $Dict- 
fupius  noiat'  fup  toe!  ante  $bict*  20  tiiem 
d&ept'  in  Contsitionc  #fcia'  fcript'  <®W 
$bia'  mentionat'  non  fee?  afiquofc  talc 
SHr&itrium  qua?  £&ict'  $tv  fupius  in  £Se^ 
plicatianc  fua  allcgabit,  €t  he  fjoc  pon> 
fe  fup  pjiam,  €t  stoict'  *5x*  $♦  fiTit',  gjtieo  I/Fue 
jjjecept'  eft  tote?  qti  W  fa£  fjic  a  Die  ffe 
€rjn)  in  trc£  &e$V  12.  £c*  p  quo^  (fe* 
<£t  qui  nee,  (jc*  ati  rccogii),  £c+  quia 
tamJ  £ c*    3jfcem  Clift.  14J. 

flT.  9EIitcr  fctuntim),  3  Lev.  Rep.  186.  <gt  Repi'qd'nul. 
i&em  3f^il»  ulterhu*  hie  qS  pojl  tiat'  jaaWode 
fecipti  <!Mtf  ^Dict'  $  ante  ftnem  uniu£  novo, 
£>?pf  p:o£'  pofi  feat'  fctipti  3&r6itrii 
$tu£t'  nulla  nofoa  caufa  %t£imv&  furge^ 
bat  fuit  aut  accMt  inf  ipfo£  €♦  £  3f*  H, 
$  aiqua  materia  quacunqpk  €t tjot, $c* 
,     No^,  The  Condition  of  the  Bond  was_,  ^|ta 
qS  3£t&itrittm  fact'  fuit  in  toipti£  parat' 
Scii&antf  pamlru£  in  differentia    aut 
tnli6u£  ccty  quae  bcttftcrarent  in  bel  ante 
nit'  bieml^ili'  Cerm)  $x\  €t  <&cfpTitat' 
B&"  nullum  fcrct  air&itrium  ante  kel 

fup 
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fits  £bict'  tilt'  Diem  £bict'  €erm)  fci  IjJilE 

p?Ojc'   feqiten)  bat'  #bL     Plaintiff  replies, 

<®b'  €errifi  l^ilE  incipie&at  23  bie  3[an) 
$  finibit  12  bic  f  efi&  «2t  qb'  3£t6itra^ 
to?  8  bie  f  c 6^  fecit  aitBitrhim  in  frrip* 
ti£  parat'  beixtianb'  utricft  partium  $bict' 
quob  jf erf  in  €ut\  qb'  le  <©ef  foifceretfr  I. 
10  $l  in  plena  ^atistfaaioii),  @c.  infra 
unam  feptianam  pjor'  pofl  bat'  ilE  3Hr* 
foiif,   <£t  qb'  qttilibet  eoij  Sgillaret  ge* 

fiaiem  reiaration),  ($C*  and  avers  as  above. 
Rejo'qd'ac-   The  Defendant  by  Rejoinder  confeffes  the 
c'o  de  iio7o.    Awards  J>eb  ante  ftnzm  4&eptiane5  bibdt* 
6  ftb'quz  fvtit  poll  #B!igatioii)  $  ante 
confection)  3!trfcitrii  noba  caufa  3£aioni£ 
fltrgefiat  fcibeli-  Trepafs  of  which  the  Ar- 
bitrators had  Notice,  <gt  Ut  nullum  3tr6i^ 
ferilMt  fCCCl?.     Plaintiff  demurs. 

And  it  was  obje&ed,  that  the  Award  was 
void  :  1.  For  that  it  is  of  Payment  of  Money 
in  Satisfaction  of  all  Demands  generally,  which 
fhall  extend  to  the  Time  of  the  Awards  and 
fo  beyond  the  Subrniffion.  And  zdly9  That 
the  Releafe  being  general,  it  refers  to  the 
Time  of  the  Releafe,  and  (hall  releafe  the.laft 
Caufe  of  Adion  which  was  not  within  the 
Subrniffion,  and  alfo  will  releafe  the  Subrniffion 
Bond.  But  was  refolved  by  the  whole  Court, 
That  the  Award  was  good  ;  and  a  Difference 
taken  where  the  Award  is  of  Satisfaction  unto 
Releafe,  to  the  Award,  or  of  a  Releafe  unto  the  Award, 
what  Time.  for  tnat  js  ^  gut  wnen  tne  Award  is  gene- 
ral, wirhout  limiting  to  what  Time,  and  is 
n^ade,  ©e  $  flip  {HCimOu?,  it  (hall  be  in- 
tended to  be  unto  the  Time  of  the  Subrnif- 
fion, and  a  Releafe  of  all  Demands,  &c  Un- 
til 
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til  the  Submiffion  fhali  be  a  good  Performance 
of  the  Award,    and  Judgment  was  given  for  i 

the  Plaintiff.     3  Lei>.  &?/>.  188, 189.    See  die 
Authorities  there  cited,     Vide  Tofiea. 

It  is  faid,  if  a  Submiffion  be  conditional  Simile, 
and  amongft  other  Things  mutual  P*eleales  are 
awarded,  which  are  void  by  reafon  that  they 
extend  over  the  Time  of  Submiffion  ;  yet  if 
other  Matters  are  awarded  to  each  Party,  the 
Award  is  good,  1  Lut.  520,  y^o, 

Arbitrement  fait  puis  Darrein  Continuance 
plede,  6c  Repl'  per  null  Arbitrement  fait  & 
IiTue. 

fTT)©f!ea  cantimtat'  ,p:ef£'  int'  paxteg  procef5con. 

X    $&ict  tic  jftict'  pTica  p  Slue'  panituc  tinued. 
in  rcfpm)  int'  cos  f}ic  ufqft  ail  tmnt  hitm 
fcitt  a  6ic  fci  ^iK  inquintimm  bits  tunc 
$t'  fequciD,  <£t  motso  ftieafci  ftunc  Diem 
ben)  tarn  $t?ict'  3E*  qua'  qm)  pict3  25.  g 
l^ltt'  (m$  $%t(t\  &  jut'  impanncHat'  tx- 
act'  ftlit  bcn)„  €t  fuo  fioc  pfcia'  23.  rcTeS  be* 
rirltationc  fua  $fcia'  5  ipm)  fuptujs?  ^tensf 
fcic?  qti'  3iuittc?  Sic  ats  capcoit)  Sjut5  fJ3iet'  Demur'  ai 
^ceJserc  non  behmt  quia  Sic?  q&'  pofi  ult3  Captioo'jur\ 
continuation)  pTiti  §bia'  fciTt  poft  quin^ 
HeS)  fci  S$ict)i£  ult'  $terit'  De  qua  qui^ 
tiem  quin&ena  fci  2©.  pTitum  $fciet5  ulf 
continuat'  fuit  ufcp  pfcsict'  quintien)  ici  Mlf, 
$  ante  quam  qui&em  qttinoefiv  fci  i$Ht 

(tilt  flip  f  Cfillin  fci  &.  JUnntS  flCgni  3^  Reference  to 

mini  iierji^  nunc  20.  apitn  3JL  in  Com)  Aibitrement. 
gDiit'  tarn  itiem  quef  qrn)  j^dict'  ©cf 
(cot?*  31mici£  afc  placimm  $dia'  int'  eo£ 
airotabilit'  Determinant  intcc'oenien))  eje 

toy 
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eoty  unanhm  alfenfu  $  confcnfu  pofue£ 
it  ipfog  in  5Hr6itrium  ordination)  $  ju^ 
fcici®  f  .  £♦  $  91.  <£>-  tiii)  Dc  tranfgt  $5 
qra)  He  omniBue?  af  trans?  pTiti£  $  que^ 
rclig  int'  co£  ante  iDem  f  cfhun  fjit  mot' 
ffiz  pcnDeffi,  qui  quiDem  jp.  $  31.  accept5 
flip  fe  encre  2sirBitrii  #?Dina£oi?  $  3Iu* 
{licit  ?Dirt'  poftea  ftift"  fug  fejium  i^tiict* 
Arbitrament  apuDSIL  ?8  SdtBitraber'  o^Dinafcer'  #  afc* 
made.  juDicafcer'  tie  $  fuj  $miiFt£  maDci  $  fo?* 

ma  fequen)  biDtft.,  qD'  iJDict'  3M'  foltoe* 
ret  ciDem  quel?  io£.  a\$  fejlum  Snitun* 
ciation)  tte  £@atie  ©irginig  tunc  $£* 
fequen),  <£t  fjoc.,  ft.  MnDe  pct'juDitffi 
Sfuflic?  fjic  ati  captiofi)  Su^  $&*#'  ulte^ 
riu£  #ceDere  belint,  f  c.  <£t  qfc'  #Did:, 
quef  aB  SHctione  fua  ^Dict'  intie  tiers?  eum 
ficnD' ficluDatur,  $c. 

Nuitiei  €t  *wtf  Quei?  6W  <Jb'  9I«ftie  gtc  ? 

Arbitrement.  aliqua  fusing  allegat'  an  captioR)  Slut' 
$Dict'  fine  Diloftc  #ceDete  DeBent,  quia  Die? 
qD'  3HrBitrato^)  #Ditt'  nullum  fecer'  Hz 
arfiittiu)  o?DinatioE>  $  judicium  De  d  fup 
£mifltg  cjuaE^Did:'  <©ef  fupiug  pTitanDo 
alfegatot,  €t  ftoc  pet'  qD'  inquiratuc  p 
p?i§m3  <£t  £Dict'  v©cf  atif,  S&co  $ccpt' 
eft  tec?  qD'  Venire  fat?  lyxt  (tali  rcto^D 
*ii,  §*♦)  ©^  quoiJ,  ft*  <£t  qui  ncc,  $c* 
aD  recogfi>j  tjc*  quia  tarn.,  $c*  ©iDe 
Brownl.Rediviv.  181^  &c 

Bar  ff.  The  Defendant  pleads,  <&tf  5ErBitra^ 

to?)  nutt  fecef  3firBittium,  fcD  f c  Umpire 
fee?  3LrBitrium  qD'  <®cV  folitctct  <®ncx! 
12 I,  tali  Die,  quajf  eoDcm  Die  oBtulit, 

€t  3M'  recttfatot.  The 
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The  Plaintiff  replies,  The  Umpire  (t€  Repl\ 
Umpira§  q&  ©ef  foltierec  quci?  12  J.  in 
fatistfattione  omnium  S&ctioB)  $  tfontra* 
bcrftaty,  f  c*  €t  qp  le  <©ef  non  oBtulit 
foltoere,  <£t  Ijoc  pet'  qfc'  inquiratur  g 
pn'rn.  The  Defendant  demurs.  3  Lew*. 
£<?/>.  161,  &c. 

It  was  argued  for  the  Defendant,  That  the 
Plaintiff  ought  not  to  have  concluded  to  the 
Country,  having  alledged  new  Matter,  fcift, 
That  the  Sum  awarded  was  in  Satisfaction  of 
all  Controverfies,  without  which  the  Award 
was  void,  and  by  this  Means  the  Defendant  is 
deprived  of  his  Opportunity  of  a  Traverfe  to  it ; 
and  therefore  the  Plaintiff  might  not  have  Judg- 
ment, becaufe  it  does  not  appear  to  the  Court 
upon  this  Pleading,  whether  the  Award  be 
good  or  void  ;  and  of  the  lame  Opinion  was 
Chief  Juftice  Jones  and  Charlton^  after  Two  Ar- 
guments at  the  Bar.  Windharh  &  Levins  e  con- 
tra, That  the  Defendant  had  admitted  the 
Award  to  be  good,  and  took  upon  him  to 
plead  the  Performance. 

And  when  the  Plaintiff  had  pleaded  this  Traverfe  difc 
Matter  which  proves  the  Award  good,  the  De-  allowed, 
fendant  fhall  not  be  admitted  to  traverfe  it,  to 
prove  the  Award  ill  and  null :  But  if  the  Truth  be, 
that  the  Award  was  not  in  Satisfaction  of  all  Con* 
troverfies,  and  fo  an  Award  on  one  Part  only«> 
the  Defendant  ought  at  firft  to  have  pleaded  0U$l 
SlgattU  But  when  he  had  pleaded  it  as  a  good 
Award,  and  by  the  Replication  it  appears  to 
be  (b,  he  fhall  not  be  admitted  to  a  Traverfe 
to  prove  it  no  Award ;  for  that  would  be  a 
Departure  from  his  Plea,  and  amounts,  that 
4  in 
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in  his  Plea  there  was  an  Award  made  \  and  irt 
his  Rejoinder  ,  to  fay  there  was  no  Award. 
<£t  lie  penDet  Scut  fcertf  tieur* 

See ;  Lev.  Rep.  164.  and  fee  1  S#«^.  326, 3  27. 
<£t  toioe  ante. 

Slitter  nuft  fecet'  SHrBitrium,  Plaintiff  fets 

forth  the  Award  made  <©2e  tcnu£.  Defen- 
dant demurs,  and  Plaintiff  joins  in  De* 
murrer,  2  Vent.  2^9,  &c.  Vide  Lev.  Ent.  40. 

Barpernui  ff.  /^S3 ifiug  lectin  $  autiitig  itiem  £♦ 
Award.  v^vtric'  qtf  pjrtJict'  %.  actiofi)  non3 

<©uia  titt?  qtT  ^irfcitrato?)  jnttf  pop  con* 
Ua'wW  fcript'  guict'  $  ante  ftotif  fep* 
timam  tjojam  pop  mcritsiem  ^bia*  2? 
fcriei  3(itiii  3tnno  ©omini  1689.  fup?a^ 
tJict'  nudum  freer5  3trfeitrium  inf  ipm)£. 
$  pjefat'  3f.  &e  $  (up  $milfi0  in  Coniii; 
tiori  gDict>  fupiu£  fpctf.,  <£t  fjoc,  $c.  Un* 
tie,,  $c. 

RePrP9rA-  <£t  §&ut?  2t*  &&  fcctutrf  non,  quia  hie 
vw&hecoicqv  tpfa  eatiem  3?*  ntu  ante  confectiorD 
tcnus.  fcript'  Stttt'  ttttdt'  €ef-mi6  fee  €ritD  9ln^ 

no  Hegnt  ©omini  ficgig  $  ©omine  &e* 
gine  mine  p?imo  in  Cut'  iplofy  &cgi&  $ 
&eginc  tie  25anco  Ijic  fciTt  apufc  Weprffi 
in  Com)  ^iD&'  implitaffct  jpm)  *&»  in 
quotiam  pit  to  tran£  fup  eafum  tie  eo  qtT 
ibem  &  trinffet  De  j^fat'  3[.  fciberfa  (mve 
fcalafa  3£nglicana  fcer&a  quoti  quitsem 
plitum  tempore  confection  ejufticm  fecip^ 
ti  fuit  penned  $  indeterminate  48Scfi 
SSrfiitrato?)  pDict'  accept'  fup  fe  onere  3tr* 
Sitrit  gince'  iroetitate  pop  confea'  ftripti 

iiS 
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tK  fciTc  jfitia*  2?  Die  tjulii  2Dnno  ©omiiti 
j  689,  fup^aDict'  $  ante  fepttmam  f)o?am 
poft  mertDiem  ejufDem  Diet  apuD  <M. 
lairt'  ar&itriutn  fuum  oge  temijtf  De  $  fu- 
per  gmilO^  in  ConDitione  #Dict'  fupiu£ 
men?  freer'  $  publicaber'  ac  parti&u£ 
#Dict'  ifem)  ante  fjasam  ilE  Dedaraber' 
moDo  $  fojma  fequetD  tiitscTi:  gD'  pbia'  £>+ 
folberet  eiDern  3[.  12  pecia£  auri  cuneat'^ 
bocat'  Guineas,  ac  omne£  ta£  Denar5  frniS 
qua?  caDem  gl*  erogaffet  feu  erpenDif? 
fet  in  $  circa  pjofecutiasfc  placit'  j^Dici', 
<@tfqfj  immediate  pojr  fHijufmoDi  folu^ 
ticfi>  alt9  tarn  $Dief  3U  qm)  jtoitt'  £♦  Da* 
ret  alteri  eoij  p  fcript'v©enera£  ficlajra* 
tioft)  omnium  Miction)  caufai^  Action  $ 
©emanul  QUDijcunq^  ttfcR  £Dia'  tcmpiu? 
confection)  fcripti  #Dict  mt'  eo«s?  mabeff),, 
<et  caDcm3f*  ulttxhxg  Die?  qb'  tee  con* 
feccon)  fcript'  <©K  gtiitr  $  SHrbitrii  gbicf 
gudibct  pecia  gujuftnoDi  auri,  bocatv 
Guineas,,  fe  attingebat  in  %alo?e  aD  21  £♦ 
6i&.  t&iicbcft  abtunc  $  $bit£  tee  confee* 
fori)  arbitni  picf,  picta  S*  erogabit 
$  erpcnbiDit  in  ($  circa  ;pfecu£o3>  ptiti 
$Ditf  fummam  nl  7$?.  7D.  bibtlt 
apuD  hkel  $Dk£  iinDe  $Dic0  $.  poflca 
fciTt  pjima  Die  3Jug  3£niio  ®omini  fle^ 
gi£  $  &cgine  nunc  piimo  apuD  W.  #Dit0 
Suit  noticf  pojleacft  tti't  20  Die  ejufDem 
5Eug  apub  OT*  $Dief  eabem  gfc  reguifp 
bit  eunfr)  £♦  aD  folbcnlft  eiDcm  %  tarn 
jibxtf  12  pecia£  auri  be!  baTog)  inDc  qri$ 
$Dic£  11  h  7.0*  7  b-  pjoteflanDo  autem 
qD'  j^Dice  jb*  non  folbit  ciDem  3[*  #bic£ 
ftitham  nlt  7^  7  b/  %n  facto  eaDem 

5  % 
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%  fciC  qV  gfcice  £*  non  folbit  cibem  g7* 
$&ic0  12  peciag  auri  cunat',  fcocat'  Guii 
neas.,  feu  toalo?  intie  fccunDsfi)  fujifi)  ^ 
Demur'  cffcttifi)  3Utfutrii  ilE,  1ft  Hoc,  $  c,  Untie 
pet'  jufcitf  $  fcCfium  ($c.)  ©ef  mo?atur* 
a  Ven.  241. 

The  Condition  of  the  Bond  was  to  per- 
form the  Award  of  Two  Arbitrators : 

i.  Upon  the  Argument  it  was  faid,  That 
this  Award  as  fet  forth  appears  to  be  void,, 
for  'tis  to  pay  the  Charges  expended,  circa 
placit'  g?cDic0,  and  the  Award  doth  not  men- 
tion any  Suit  before.  And  though  the  Plain- 
tiff in  her  Inducement  faith,  that  (he  had  an 
Action  for  Words  againft  the  Defendant  then 
depending,  that  will  not  help  it,  for  that  is  no 
Part  of  the  Award,  but  the  Award  in  the 
Form  as  'tis  fet  forth  is  unintelligible,  there  be- 
ing no  Suit  mentioned  before,  to  refer  pfa* 
cit'  p?efcicf  unto,    j 

.  2.  'Tis  riot  fufficient  to  award  Payment  of 
{he  Charges  in  fuch  a  Suit,  it  being  altogether 
uncertain  what  the  Sum  will  amount  unto. 

3.  Ic  ought  to  have  been  (hewn,  that  the 
Plaintiff  had  a  Caufeof  Action  in  the  A#ion 
(hat  is  mention'd  to  have  been  brought  againft 
the  Defendant  for  Slander;  and  fo  is  SftgurtiiVs 
Cafe  in  Siderfin,  fart  1 .  1 2 . 

Parol  Award,     $**  Clltf,   As  to  the  Eirft,   if  the  Award 
how.  '  were  in  Writing  in  fuch  Form  of  Expreffioiv 

it  could  not  be  good ;  but  he  which  fets  forth 
an  Award  by  Parol  is  not  tied  to  the  Words, 
for  the  precife  Words  might  be  very  difficult 
to  prove,  but  'tis  fufficient  to  (hew  the  Effect 

and 
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sfid  Subftance  of  what  was  awarded  by  Word 
of  Mouth,  and  'tis  fufficientiy  ftiewn  that  this 
Awafd  was  made  concerning  the  Action  of 
Slander. 

As  to  the  Second,  the  Court  held  that  the 
Award  was  good  ;  for  it  may  be  eafiiy  reduced 
to  a  Certainty  when  'tis  made  appear  what  was 
laid  out  in  that  Suit,  as  in  i  Roll.  Abr*  25-1. 
Beale  &  Bealey  and  in  the  %d Oo.  383.  to  pay 
the  Charges  of  fuch  a  Voyage,  held  a  good 
Award* 

.Thirdly,  The^Plaintiff  need  not  fhew  that 
there  was  Caufe  of  Adiion,  for  that  is  left  to 
the  Arbitrator s,  and  they  have  Power  to  award 
Charges  thereupon,  though  in  Point  of  Law. 
there  were  no  Cau(e  of  A&ion,  for  the  Parties 
have  made  the  Arbitrators  their  Judges.  And 
the  Court  were  not  fatisfied  with  the  Opinion  fot*n 
cited  by  Siderfin  in  Spigurnefo  Cafe,  and  faid  • 
be  was  then  a  young  Reporter.  Whereupon 
3(ubtititm  #  <®wt> 

Nullum  fecef'  Arbitrium,  Repl*  per  Arbitrium 
fad'  &  qd'  parat'  &  oblat*  fuit  fore  delibe- 
rand*  DeV  tali  die  led  nee  Def '  nee  aliquis 
pro  eo  ven'  ad  idem  recipiend'  &  affign' 
Breach  pro  non  folutione  denar',  &c.  2  Sand. 
184,  &c. 


ft.  f\VLib\i0  Icrtlsf  (f  auMtitf  ifccm  €♦  Ba 
v^&ir;  qg  $&iet'  a£„  3Eccotl)  non,  quia 

toitg  in  Con&itione  fata'  fu$iu$  mtnC 
non  ftttt  aiiquoii  3fir&tiriiim  int'  $fcict' 
%*  $?♦   $  ?&*#'  J8tp.  U5*  lit  Con&irione 
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$&ict'  no  tat'  fccuntim)  fojm)  $  effecttff)  Con* 
fritioi?  xl£,  €t  tjoc^  ft.  Untie,  ft* 

RePrPer  $?eclutii  non.,  $t*  quia  tJtcf  q8  ?bitt' 
Award*  faa\  ^-  &♦  $  C  45.  3ilr6ittato?e£  Jtrict'  in 
Confcitione  $fcict'  ntrtar  pafi  confecco* 
item  fcript'  0bl  ?&ict'  $  ante  $Dict'  p?i* 
mum  item  fl^aii  in  conDi£one  $Dict'  fititf 
men?  fcitt  pjimo  tiie  feB?'  3inno  ©omi* 
ni  1667.  iitiirt'  aputi  £♦  $t»itt'  in  $arpc$ 
$  Watfta  $tstif  accept?  fup  fe  onere  ar* 
Bitrantii  $  a&ju&icantii  fce  $  fup  $mif#' 
in  Contribute  ^jfcrirt5  fu$iu£  fpctfint  ptiict* 
sa^  IS.  $  Jfat'  €♦  0f*  aDtunc  $  16m  fe 
tti  quodtiam  2trBitcium  fuu>  in  fcriptis 
in&cnta£  fuB  mani&uje?  $  ffgilli£  eoij,  tic 
&  flip  pmtfli^  in  Contiicone  ?Dict'  fupiu£ 
fpec  ac  5  i&em  arBitrium  (tut)  atitunc  $ 
.  rtm  at&itraber'  $  ostunaber'  in  mo&o  (| 
fojma  fcciucn)  AnDeft  qti  (|c.  (letting  forth 
the  Award)  €t  ?tJiet  S©.  il.  ulteriug  tii£ 
qS  SllrBitriunt  jtiict'  tit  in  fcript'  iniien^ 
tat  fuB  manifold  $  %iHi£  eoijtiem  %t$ 
Bit  rato:5  pojrea  fciTt  p  totum  tcmpu£  int! 
J)o?a£  fecuntmm  $quintam  po|l  meritiiem 
ejuftiem  p?imi  tiici  ftby  in  itoict'  aula 
pjanfo?ia  ©ecani  $  CapiHi  Wefltn)  fci* 
tuat'  aputi  «♦  ?t8irt'  in  Com)  &?i&&'  pa* 
rat  9  oBIat  fait  fo?e  tseUTmnfc'  ?fat'  €♦  0?. 
feD  ncc  ipfe  ncc  aliqui£  aE  e£  parte  fua 
iBm)  ben)  ats  ifcem  3lrBitrium  recipient!', 
<£t  eafccm  $®.  ixlteriu£  Die?  qS  2trfiitti^ 
urn  ?Dict'  fie  in  fcripti£  in&entatf  fu& 
maniBu£  (J  figilli£  coij-tiift)  StrBxtrato?' 
p  totum  tempujs?  tirf  fjoja£  fecunHam  $ 
quintam  pofijneritixem  ptiict'  pjimi  tiiei 

fl?aii 
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a^aii  in  Contribute  $&ict'  fupiu£  fpcc?  in 
?dict'  aula  pjanfojia  ©ecani  $  Capifli 
m.  Strict'  fftit  para£  $  oBlat  fuit  fo?e 
Uelitianti'  ?fatf  €♦  &?♦  feti  nee  ipfe  nee 
aliqui£  at  ex  parte  fua  itrnt  toefi)  ati  ifcem 
recipient,  <£t  ?trict  $£♦  nlteriu£  tricfqS 
lieet  ipfa  ea&em  99*  a  tee)  confection^ 
SUrBitrii  Strict'  fptcufcft  perforator  pirn* 
pletoit  $  cufirotiibit  omnia  $  ffngfa  in 
Sfirfiitrio  Strict'  content'  cjr  parte  fua  per* 
fo?mantT  pimpIentT  $  hiflo&tenti'  fcDm) 
fojifi)  $  effectm)  ejuftiem  feripti  ^rBitrii  Breach, 
$?otetfan&ocfc  qS  ?Dict'  €+  non  pfo?matoit? 
pimpletrit  feu  cuffotiitrit  aiiqua  in  3&r^ 
Bitrio  Strict'  fupiu£  fpec?  e£  parte  fua 
'pfojmanti'  pimplenb'  $  cufiobienti'  in 
facto  eatiem  %%+  hie  qS  ?Wctr  €♦  ante 
fcel  fup  Strict'  10  triem  3Iunti  in  3JrBi^ 
trio  S&ict'  ftipiu?  fpec?  non  foltoit  ?faf 
£$♦  f»tsxct>  Centum  3iiB?3  fecuntim)  fo?iS> 
9  effectm)  9HrBitrii  Strict',  <£t  Ijoc,  $c* 
Untie  pet  jutJit?  $  tteBum,  $c. 

&  ptrict'  €,  a?*  tie  q&  3llr6itrium  Rejo. 
Strict'  lie  in  fcript?  inDentat  fu&  mani* 
Bu£  $  figilE  ?nict'  3Brfiitrato?'p  totum 
tempu£  Strict1  int?  Strict'  f|o?a^  fccuntiam 
$  quintam  pott  meritricm  Strict'  p?imi 
iri'ei  § eB?'  in  p?etrict',  3EuIa  pjanfona 
t©ecaii)  $  Capiflimfcituat'  aputi  W*in 
Strict'  Com)  S^ititr  non  parat  fifce  oBlaii 
fuit  fo?e  tieliMnti'  JfatJ  €.  ffl£*  #c  qti 
SUrBitrium  Stf  fie  in  fcriptf  intientat'  fuB 
mam6u£  .d  figilli£  Strict1  SflrBitratoj' 
B  t&tum  Strict'  tempug  int?  ftoja^  feeuntiam 
§  quintain  pofl  meri&iem  Strict'  p?irai 
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biti  &9aii  in  Contiicone  pbict'  fupiug? 
fpec  in  $Dict\  3£ufap:anfo?ia  ^Ditt*  &cta* 
ni  (J  CapiHi  »♦  $&ict  non  patat'  nc c  06* 
lat'  fait  fo?c  fcdi&cranb'  #faf  C  2©-  ,put 
$&'  2$,  fuphv  replican&o  allegata!:,  £c 
|oc  patai?  c|t»  berificatc,  Hn&e  at  P2iu£ 
pet!  ju&ic°,  <£t  r$  ?fi  3$.  ab  35lcone  fua 
Demur,  $g  inUe  torr£  ipifi)  €♦  ^cnb'  pclu&af,  |c* 
4&i\ct  mojatuc  in  Jlege,  €t  ©tf  jung 
in  mo?at?.    2  Saund.  1 86. 

1.  The  Plaintiff's  Council  argued,  That 
the  Rejoinder  was  a  Departure  from  the  Plea 
in  Bar  >  for  in  the  Plea  the  Defendant  fays  the 
Arbitrators  made  no  Award,  and  yet  in  his 
Rejoinder  he  had  implicitly  confeffed  that  they 
had  made  one,  but  that  it  was  not  tendred  ac* 
cording  to  the  Condition,  which  is  a  plain  De- 
parture ;  for  it  is  one  Thing  not  to  have  made 
an  Award,  and  another  Thing  not  to  have 
tender'd  it,  being  made.  And  although  by  the 
Condition  both  thofe  Things  are  neceflary  to 
bind  the  Defendant  to  perform,  yet  the  De- 
fendant ought  only  to  rely  upon  the  one  or  the 
other  of  them,  and  may  not  infift  upon  both  ; 
for  then  his  Plea  would  be  double,  one  of  the 
Matters  being  as  fufficient  to  bar  the  Plaintiff 
of  his  Action  as  both  together.  And  then  when 
the  Defendant  in  his  Plea  had  chofen  one  of 
the  Matters,  viz,,  that  the  Arbitrators  had 
made  no  Award,  he  may  not  in  his  Rejoinder 
wave.the  Matter  of  his  Bar,  and  come  to  the 
other  Matter,  viz,,  that  the  Award  was  noe 
tender'd ;  and  yet  in  his  Rejoinder  he  might 
have  maintained  his  Plea,  by^averring  that  the 
Award  was  not  tender'd  according  to  the  Con- 
dition % 
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dirion  :  But  if  the  Truth  had  been,  that  altho* 
the  Award  was  made,  yet  that  it  was  noc 
tender'd  according  to  the  Condition,  the  De- 
fendant ought  to  have  pleaded  thus  at  the  firft 
in  his  Plea,  fcilt\  That  the  Award  was  not 
tender'd  as  he  had  faid  at  firft.  Bur  now  the 
Defendant  had  clearly  departed  from  his  Plea 
in  Bar,  and  had  pleaded  other  Matter  which 
is  not  puriuant  to  the  Matter  in  his  Bar^  and 
Kelw.  fo.  175".  was  cited  to  that  Purpofe. 

2.  If  was  objected,  That  if  the  Rejoinder 
had  not  been  a  Departure,  yet  it  could  not  be 
good  becaufe  of  the  ill  Conckifion  of  it:  For  the 
Plaintiff  in  his  Replication  had  exprefly  averr'd, 
that  the  Award  was  tender'd.according  to  the 
Condition,  which  is  a  plain  and  abfblute  Affir- 
mative;  and  the  Defendant  in  his  Rejoinder 
fays,  that  the  Award  was  not  tender'd  ntO&Q 
$  fp;ma  $ilt,  (Jc.   which  is  a  flat  and  direclt 
Negative  \  and  therefore  the  Defendant  ought 
to  have  concluded  his  Rejoinder  9111  jj^ai^, 
(fox  there  was  a   perfect  1  flue  between  the 
Parties)  and  not  with  a  Conclufion  to  the  Court, 
with  f)oc  parat5 1$  fccrificarc,  (|c.  Forafter 
the  Plaintiff's  Affirmative,  if  the  Defendant, 
when  he  had  made  a  full  and  direct  Negative, 
and  not  by  a  Traverfe  3&fttcft  ftOC,  (fc*   will 
not  conclude  to  the  Country,  the  Matter  ihall 
never  be  determined;  for  by  the  fame  Reafbn 
that  the  Defendant  (hall  not  conclude  %l  JBai^- 
by  his  Rejoinder,    the  ,  Plaintiff  (hall  not  be 
bound  to  conclude  his  Surrejoinder  311  §5ai^ 
although  he  does  nothing  but  only  aver  the 
Affirmative  pleaded  by  him  before,  fti!*1.  That 
the  Award  was  tender'd  motJO  g=  fO?ma,  (f  C* 
and  lb  (he  Defendant  may  rebut  in  the  Nega- 

©  ;  tive 
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tive  again  without  concluding  to  the  Country } 
and  fo  the  Pleading  (hall  be  infinite  without 
any  Iffue  to  be  tried  per  $&i&,  which  Thing 
is  abfurd ;  and  the  Iffue  of  the  Tender  of  the 
Award  being  perfeft  in  the  Defendant's  Re- 
joinder, the  not  concluding  to  the  Country  in 
the  Rejoinder  is  Matter  of  Subftance,  of  which 
Advantage  may  be  taken  upon  a  general  De- 
murrer \  for  by  the  ill  Conclufion  of  the  faid 
Rejoinder,  the  Merits  of  the  Caufe  cannot  be 
tried",  and  by  confequence  cannot  appear  accor- 
ding to  the  Intent  of  the  Statute  of  fpecial  De- 
murrers, 27  £&.  cap.  $ .  and  concluded  that  the 
Rejoinder-was  ill  for  that  Caufe  alio.  Where- 
upon the  Court  ruled  that  the  Rejoinder  was 
a  Departure,  arid  that  it  was  ill  concluded, 
judic  pro       and  therefore  inefficient  in  Subftance  in  both, 

guer.  €t  JUtUC:  $  <&Utt+ 

QdJ  Arbitratores  nullum  fecer'  arbitrium  in 
fcriptis  vel  per  verbum  oris,  Et  qd'  nomina- 
verunt  un'  F.  Umpirator'  qui  nullum  fee* 
arbitrium  infra  tempus  limitat%  &c.  2  Vent. 
Rep.  no. 

Bar,  that  the  ff.  fA&t&U£  ltttt$  $  auMtt£  ifcettt  %&. 

Arbitrators  v^fcic?  qti  jitf  25.  €♦  accon)  fuam  $tf 
made  do  a-  -intfetoertf  cum  toirtue  (tn#t<®bV  fHJftic 
war*.  in  £Uj  ft\tf  jjere  tim  tie&et  quia  fcitf 

r$  T?S  f  ♦  ©♦  $  *£♦  £.  in  Contrition)  ?8  fu^ 
periu£  mmC  poft  eonfeecorD  fcripf  <©B5 
ptf  f)ic  in  €u€  $lat  at  infra  tempug  ?8 
in  ccm&icf  ?S  in  ea  parte  limitat'  null' 
fmt  %tJAttium  eminent  Mtbittamtnt 
filial  finem  tod  fceterminafon)  in  fcriptis 
toel  p  toetBum  o?i^  be  fup  ?miftf  in  Con^ 
&itoiJ>  ?iS  fupiug  menc?  int  ?fat  2&*€*  $ 
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$ti  %  <£♦  et  ?»  %  <£♦  ulteuitf  Die  qti 
|8  f  ♦  25-  $  £♦  £.  pojt  confeccon)  fcript 
<©ttf  £ti  f)ic  in  Cur'  rplat?  $  infra  tempu^ 
in  ConDicone  £ti  in  ea  parte  limitat5, 
<§ciTt  10  Die  3Hp?)  3Enno  3*  fup?aDid;o 
apuD  SL  #ti  in  ^aroclj  $  Marin  ?S  nota^ 
toer*  quenftam  f  ♦  3*  %t  fo?c  Hmpirato?)  Neither  did 

itlt?  £S  25.  €.  $  jtfat?  5[.  <£♦  DC  $  fUp  p?C^  the  Umpire, 

miftf  $8,  <©8cr  £8  tf  ♦  3f.  fie  ut  $fert 
Hmpirato?)  notat  infra  tempu£  ci  in 
ConDicone  £8  in  ea  parte  limitat' nullum 
iz€  Strfiittium  fitoe  Umpirag  aut  Deter* 
mina&m)  tie  d  concerncn)  §mif#  #8  ? 
fcriptum  toel  fcer&um  oji£,  <£t  got,  &c*. 
HnDe,  (| c. 

<£t  $5  25.  jteluDi  non,  quia  Die?  qti  Bene  RePr,that 
$  toerum  efl  qti  £8  #♦$£♦  in  €onDi*tT!}eS5cond, 
cone  $8  notat  poj*  confecconem  taipt'^XarT 
®hl  |8  ac  infra  tempu£  $D  in  ConDi*  ,rtf  ,«„«,. 
Eone  #8  in  ea  parte  limitat'  nullum  fe^ 
cet'  arSitrium  ojDinem  arfiitramenf  fi* 
naE  finem  toe!  Determinacoii)  in  fcriptig 
toel  p  Der&um  o?ig  De  $  fup  #mif£'  in 
ConDicone  £8  fupiu£  nunconat'  int'  £8 
25*  $  £fat'  %  <£♦  ac  qti  £8  tf  .9&  $  15*  £. 
ante  16  Diem  3Up?  in  ConDicone  #8  men* 
conat'  fciTt  Die  *  loco  in  plito  gti  mew? 
nofaDer'  $8  f  ♦  %  31r'  fo?e  Umpirato?) 
int'  £8  25.  $  £far  %  feD  ?8  25.  ulteriug 
Die  qti  §8  #♦  9f*  aDtunc  $  t6m  fo?eilmpi^ 
rat'  int'  eunto  T&  $  jjf  at'  %  De  $  fup  £miW 
penitu£  recufatrit,  <£t  fug  inDe  §8  jf.T5> 
$  15.  poflcea  aDtunc  $  rtm  fcitt  $8  10  Die 
Slip?)  9llnn0  3.  fupjaDicto  apuDIL  $5  in 
$arocl)  $  Warto  ?5  notataer'  quenDam 
€t  C  $r'  fo?e  ilmpirato?)  int'  £8  25»  $  P?e- 

©  4  fat9 
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fat'  %  e.  tie  $  fup  JiniCs'  Wx\  <£t 
item  25*  uftcriug  Die  qg  frtia'c.  poftea 
9  ante  pDirf  16  Mem  36pJ)  in  Condttionc 
pS  ment Tcifti4i)tf  58p^)  ifin'  3,  fup^tix^ 
aputB  8,  ?txi£t'  in  $aroc$  $  £&aroa  £S 
intapto  fit?  fc  cnctr  8mpira§  ^Dirt'  c:c 
ttniMf,  f  3&ngli«  by  Word  of  Mouth;  o:bh 
natoit  $  arfiitratm  g»  ^utrt*  gf.  folucrct 
#fai?  2&.  ?oL  fup  i9  tiicm  a^aii  tunc  ifjc* 
femmi)  apms&omfi S  ■«.  in-£.  in  Com.  & 
utf  i*J&  3  fjo^aspofl  mcritocm  cjuffcrm 
am,  <Ct  qS  paff  tafem  foIntiotDfus  nm^ 
mem  apuo  cunm  locum  ?&ia'  23.  $  ^ 
Mil)  M  aftcr-i  iMricem  ffgiliarcnt  acne 
rale*  ftclaratonc^  p&itt'  tamen  %  e. 
Breach,  nttt  fcpius  Wijtiilir  ?&itt'  70 1,  ci&cm  25. 
non  Mbit  jurta  fojrir)  $  effrctm)  ttmgi* 
rag  put',  ^t  jjoc  patat'  eft  bmmaxe, 
anttejjrf  jaDic:  $  fcrtum  #  fcampna  taa 
ft&i  atljttDicari,  $c. 

Demurrer,  ©*f  fttOHttUr  in  Scge.,  <2t   #   €anft£ 

tittMlr,  <&tf-tton  ronjiai  p  ftqplicacoa)  ilf 
§8  rtjem  3f.  Suit  notic?  qtf  wmttatm 
pbm  nrjtakcr'p&irr  c.  C.  fo:c  Hmpfcatoi 
itit!  partem  ptjir  bcl  qS  jtoir  €.  fyiit 
attquam  mttftojttat?  afr  facientn  aliquot 
«mpira§  tod fa>c  Umpkato?)  tut  caf&cm 
partem  l^e  Smiffijs?  pair*,  elc . 
?«#*' i>™  ^  <Dcf  jun§  in  nttta?,  and  Judgment  was 
§&*•  given  for  the  Plaintiff  by  Three  JufHces :  [Chief 

Julfice  Polletfen  dhTendng,  becaufe  the  Arbi- 
trator h#d  executed  their  Authority,  and  had 
no  Power  ?o  name  a  fecond  Umpire  •  and  that 
though  F.J.  did  refufe,  he  might  ftill  have  pro- 
reeded;  and  fo  C.C.  had  no  Authority  as 
umpire,  cw  elfe  there  would  be  a  concurrent 

Au- 
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Authority  in  leveral  Perfons,  which  the  Law 
would   not  fuffer,   as  in  Roll.  Abr.  262.   and 
Sty.  ^06.   fo  1  Roll.  Ah.  261.]     But. the  Rea- 
fons  of  the  other  Three  Juftices  were,   That 
Ff  J.  though  nominated,  yet  was  no  Umpire, 
for  his  Refufal  hindered  that,  and  'tis  the  Ac- 
ceptance that  makes  him  Umpire  or  Arbitrator ; 
and  that  admitting  it  only  an  Authority  to  the 
Arbitrators  to  name  an  Umpire,  yet  there  was 
no  compleat  Execution,    for  the  Refufal  of 
F.  J.  made  it  amount  only  to  a  bare  Propofal 
to  him,  and  did  not  conclude  the  Aibicrators 
to  name  another ;   and  the  Condition'of  the 
Bond  was  to  be  obferved  to  fubmit  to  fuch  a 
one  as  fhould  be  Umpire,  and  Umpire  by  the 
Nomination  of  the  Arbitrators.     It  was  further  where  the 
faid,  that  if  F.J.  after  Refufal  might  have  ta-  firft  Umpire 
ken  upon   him  again  in  ca(e  the  Arbitrators  "fufes. 
had  named  no  other,    yet  after  another  was 
named  he  could    not,   becaufe  their'  naming 
another  upon  his  Refufal  had  quite  taken  away 
their  firft  Nomination  ;  but  if  F.  J.  had  accep- 
ted before  they  proceeded  to  name  another, 
then  they  had  been  prevented  naming  any 
other ;  fo  here  could  be  no  concurrent  Power 
at  all.  .  VUe  2  Roll.  Abr,  261.    Frail  &  Bifffy, 
and  2  Ven.  11  g,  &e.    2  Saund.  129.     1  Mo4. 
j  Rep.  274. 

Alfo  thefe  Points  were  hereupon  fettled,  v'i%.  Authority 
That  where  an  Authority  is  once  fully  exe-  once  execu- 
cuted,  the  Power  is  determined,  but  not  fo  ced- 
without  a  compleat  Execution ;  and  where  a 
Man  is  vefted  with  a  bare  Authority,  his  De- 
nial or  Refufal  to  execute  it  does  not  conclude 
him,  but  that  he  may  execute  it  afterwards ; 
but  Ws  otherwife  where  he  is  vefted  with  an 

In 
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Intereft.    Vide  z  Vent,  uj-,  n6,  uy.   3  Lev. 

The  Sole  Note,  This  A<5tf  on  was  Debt  upon  Bond,  to 

Queftion.  ftand  to  the  Award  of  F,  B,  and  R.  S.  on  or 
before  the  Ninth  of  A.  and  if  the  Arbitrators 
made  no  Award,  then  to  ftand  to  the  Umpi- 
rage of  fuch  Umpire  as  F.  B.  and  R.  S.  fhould 
nominate  to  be  madaon  or  before  the  16th  of 
A:  and  upon  the  former  Pleadings,  the  fole 
Queftion  feemed  to  be,  Whether  Arbitra- 
tors, having  Power  to  name  an  Umpire,  may 
name  a  Second  if  the  Firft  refufes. 

ff.  Qjd'  (eperales  Arbitratores  non  fecer'  aliquod 
arbitrium,  nee  Umpirator  fee'  Arbitrium, 
Repl'  confefs*  qd'  feperales  Arbitratores  nul- 
lum fecer'  Arbitrium,  fed  qd; Umpirator  fee' 
Umpirag'  &  Breach  aflign,  int'  al  pro  non 
fblutione  denar\  VidknEnt.iyo.  Clift.i^z. 
Simile  &  Demur' inde.;  Clif.  137. 

Simile  $  ©ernuf  in&e,  1  Saund.  62. 
Butler  toertf  Wigge. 

Bar,  that  the  /^vHi&ug  lectig  $  autrit' i&em  C.  tiicf  qtf 

Arbitrators    V</#i5tl^t,  ^.  Q5*  Action)  non,  quia  trie 

made  no  a-  qS  4cBitrato?  $Dirt5  in  Contiitione  ^tiict* 

ward,^.     fUpjU0  noiat*  nuHum  fecet'  Srfiitrium 

ojDinstton)  fitoe  jutiic?  tie  $  fup  ?mi(#  in 

Contiitione  ejufbem  fcripti  <©£#  fugiu£ 

fpetfati  bel  anteita'23  titem  9fan»  <£titiem 

«♦ «[.  ultetiu£  fcic?  qS  Umpitato?  p  31t* 

&itrato?e£  ?&ict'  elect'  null  feC  Umpirag 

fceterminaeon  toel  jutiic?  tie  $  fup  $mif» 

in  cbntttione  ejuftiem  fcrip£<©ltf  fupiug 

frfit  mentf  at*  ijel  ante^tiict'zStiiem  9[am 

in 


fur  Arbitrement.  43 

in  Contricone  $Dict'  fupiu£  mcn^  <£tn$ 
tiulle  fccte  3tcconcg  tietja  ttantf  Bille  <©B* 
[igatiott>3!utiic?  ©eecution)  $  aEquccuncR 
ojtafutf  #  aliobel  aIiqito?te£t  toe!  colore 
€•  ».  Ssun)  in  Con&iEon)  cjuftrem  fcriptJ 
I  ©60  fupiu0  noiatf  a  tiie  &a£  fcript;<©6E 
Strict'  gptcufeft  €t  Ijoc  i&em  €♦  !©♦  feu) 
paratf  eft  toerificare.,   Hn&e  pe£  jutiic^ 

€t  ?bict'  i£-  25.  $rfutii  nan,  <©uia  tiitf  Repl.  t^t 
gtJ  Bene  $  fcentm  eft  qS  3trBiti;ato?eg  the  umpire 
ptiict'  in  Con&icone  $&ict'  ftt£iu£  noiat?  made  one. 
nullum  fecet?  Sfirbitrium  ojtrinatoii)  tffee 
utitt?  tie  $  fup  ?miilt£  in  Conbitione 
$bict'  fupiu£  mentf  mobo  $  fo?ma  $ut 
pbict'  €♦  fupiUiSf  inbe  pfitanbo  allegabit, 
feb  ibem  Jg>.  ulteriug  bitf  nS  3fltrfiitrato?) 
po(l  confection)  fcript  <©6E  pbict'  fciTt  pje* 
bict'  23  ttie  3(am  in  eabem  Conbitione 
fupitt£  men?  apub  %  ?bict'  in  Com)  p?e* 
bict'  befa  cligerunt  guenbam  f.  53.  be  Sf* 
itoitt'  gen)  ejcifteiD  ijoem  inbifferen)  foje 
Hmpitato?)  abfacieniflfinaEffnem  beter^ 
minacon)  f  judicium  int  parted  ?bict'  be 
5  fug  ?mifTtg  in  Conbicone  pbict'  fupiu£ 
mew?  fecunbirm  fojtn)  $  effectm)  Conbi* 
ItioH)  ill,  <©ui  qitibem  Hmpirato?  0c  elect' 
poflea  $ante$bict'  28  totem  31*5)  in  Con* 
tritione  ?bict'  fupiu£  menc?  fciTt  27  trie 
g[aii)  3&nno  Domini  fupjabict'  apub  % 
$bict'  in  Com)  ?bict'  accepto  fup  fe  onere 
atfiitranbi  ojbinanbi  $  finaE  betermi* 
nanbi  ?tniflV  $bict'  in  Conbitione  ?bict* 
fupiu£  fttit  men?  p  quobbam  fmptum 
fuum  ampicag  inbentat!  fuB  manu  $ 
1  Agile 
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ffgilE  fui£  €utieq&  hitti^nm)  &t£i$  nunc 
$ii  ofrenrf  cu}u#  <&at  eft  eifoem  fcie  $ 
311  mio  <S><tsinabit  ac&xttafcit  tic  terminal 
fcit  f  afcju&icatoit  fee  $  Cup  cifbem  pmifaf 
qS.,  ($C.  letting  forth  the  Award)  <2t  p&ia' 

♦  1?*  in'fa&o&c?  qS  $^iot>  €.«!.  mo&o 

5©cf  pofnra  fdlt  jibiit'  27  Die  Sail)  ainmr 
ftiptttmeo  apufc  5R.  jtott1  in  Coin)  p&ict' 
Ijjuit  notic?  tie  Hlrfeittio  pfcirt>  in  fomia 

Breach,        Ptot'  fa&\  <£&$  ?&XCt'  €.  $&♦    110(1  "ft)fc 

Jm  ?fat?  $.  23.  fei*'  6i.  fup  29  Diem 
3iam  fccun&m)  fojitf  <f  efflfttiu)  Sdr&itru: 
vtiitt',  «fit  {30c,  $c.  Hn&r  pet  ju&i£  i  fce* 
tmm,  $c*   ©cf  mojatur  in  Urge,,  €t 
<&mv!  junginmojac^  1  Saund.  61.  &c» 

The  Condition  is  to  abide  the  Award  of 
Two  Arbitrators  of  all  A&ions,  frc»  fo  that 
the  Award  be  made  at  or  before  the  2;d  Day 
of  January.  But  if  the  Arbitrators  ihail  not 
agree  upon  their  Award,  that  then  they  fhal! 
choofe  and  e]e&  an  indifferent  Man,  and  they 
(hall  ftand  to  his  final  End,  Determination, 
and  Judgment,  which  he  (hall  give  and  deter- 
mine on  or  before  the  28th  of  the  (aid  January > 
under  his  Hand  and  Seal,,  then  this  Obligation 
ihall  be  void,  &c. 

Upon  the  Argument  it  was  ohje&ed^  that 
the  Defendant  is  not  bound  to  perform  the 
^ward  of  the  Umpire,  becauie  the  Condi- 
tion in  ea  parte  was  void  and  infenfible,  for 
the  Words  are  rather  directive  than  conditional ; 
and  it  is  alfo  infenfible,  for  that  it  is  faid,  That 
|he  Arbitrators  ftiall  choofe  an  indifferent  Man, 
and  chey  flull  fta&d  to  his  Award:  which 

Word 
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Word  [they]  in  this  Place  being  in  the  Plural 
Number,  fignifies  the  Arbitrators,  and  not  the 
Defendant.     Alfo  it  doth  not  appear  upon  what 
Matter  the  Umpire  ought  to  make  his  Award, 
for  'tis  not  limited  by   the  Condition  to  be 
made  of  the  Premiffes;  fo  that  the  Defendant 
is  not  by  the  Words  to  perform  the  Award, 
and  would  be  abfurd  to  fay,  That  the  Defen- 
dant  (hall  be  bound    by  the  Bond  that  the 
Arbitrators  (hall  perform  the  Award  of  the 
Umpire;  and  it  could  not  be  extended,  that 
the  Word  [_they~]  fhall  refer  both  to  the  Plain- 
tiff and  Defendant,    for  then  the  Defendant 
/hall  be  bound  that  the  Plaintiff  fhall  perform 
the  Award  \  which  is  more  abfurd,  and  againft 
the  Intention,    that  the  Plaintiff  fhall  have 
Power  to  make  the  Defendant  forfeit  his  Bond 
Tl0len£  U0lCU£.     And  although  generally,  if 
a  Condition  be  altogether  infenfible  and  void, 
the  Bond  mail  be  fingle,  yet  in  this  Cafe  here 
is  a  good  Condition  notwithstanding  that  thefe 
Words  are  infenfible,  for  the  firft  Part  of  the 
Condition  to  perform  the  Award  of  the  Arbi- 
trators is  good,  and  is  a  proper  Condition, 
Which  is  enough  to  defeat  the  Obligation ;  and 
if  the  Defendant  had  perform'd  it,  or  is  ex- 
cuied  from  it  by  the  Law,  if  they  had  not  made 
any  Award,  (as  in  this  Cafe  J  the  Bond  is  faved ; 
and  for  that  the  Words  are  deficient  in  the 
other  Part  of  the  Condition,  the  Intention  of 
the  Parties  will  not  ferve,  as  appears  by  the 
B^ok,  39  H.6.  10.  a.     But  it  was  refolved  and 
adjudged  by  the  Court,  that  the  Condition  in 
ca  parte  was  good  enough,  though  it  was  not 
fo  properly  exprefs'd  ;  and  that  the  Defendant 
had  forfeited  his  Bond  for  not  performing  the 

Award 
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Note.  Award  of  the  Umpire.  And  they  faid,  that 
any  Words,  by  which  the  Intention  of  the 
Parties  may  appear,  are  fufficient  to  make  a 
Condition  of  a  Bond  ;  becaufe  that  if  the  Words, 
although  they  are  improper,  fhall  be  conftrued 
void,  and  not  a  Condition,  then  in  moil  Cafes, 
and  perhaps  in  this  Cafe,  the  Bond  mall  be 
fingle,  and  in  Force  againft  the  Defendant,  al- 
though that  he  had  perform'd  the  Condition  of 
it,  according  <o  the  Condition  of  the  Parties, 
and  the  Condition  being  for  the  Benefit  of  the 
Defendant,  fhall  be  conftrued  favourably  for 
his  Advantage  i  and  although  here  fuch  a  Con- 
ftrudtion  doth  prejudice  the  Defendant,  yet 
the  Law  is  the  lame  in  all  Cafes,  and  may  not 
be  altered  in  this  particular  Cafe.  Andjudg- 
Judgment       ment  was  given  for  the  Plaintiff,     i  Saund.  6j, 

pro  £uer\  ^ 

The  Defendant  prays  Oyer  of  the  Condition, 
and  that  of  the  Award.  The  Plaintiff  fets 
forth  a  verbal  Award  j  and  the  Defendant 
fays  he  offered  to  pay,  and  tendered  a  gene- 
ral Releafe  •,  and  that  the  Pkintiff  refufed 
to  accept  them,  &c.     Lev.  Ent.  44,  &c. 

Bar.  ft  ITS  ?tUCt'  C*  €♦   £   ^-  «♦  %tt   fu3> 

±1  fcefi)  $  ftefento  Him  $  iniitf  quan^ 
too,  ($c.  €t  pet  aufcir:  fctipti  ptrirt',  €t 
ci  legitur,  (|c.  pet  etiam  aufcitum  Con^ 
tiition)  cjuftiem  fcripti,  €t  ei  legitnt  in 
ftec  fectfca,  The  Condition,  &c.  <©uitm£ 
krtig  d  aufciti£  ?fcict'  <£.€♦  pet  au&itum 
3tt$ritrii  $&ict'  in  Contritione  $fcitf:>  menc? 
5  3tt&itratbj  strict'  fart',  <£t  ?&ict'  €♦  i5ic? 
<$  psjl  confectioi?  fcriptf  <©&E  ?iJKt'  d 

ante 
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ante  ?fcict'  23  iiiem  $♦  tunc  $f  fequen) 
fcitt  22  tiie  $.  2&nno  iSegni  tiict'  ©om) 
fteg  nunc  32  fup?a&irx'  aputi  3L  ?bitt> 
inCom^ttict^irt'  C.lf.  «♦»?♦  ©♦«♦ 
($  <©.  i|»  3Hr6ittato?eg  in  Contiitione 
ftoict'  nfiiat  accept  fup  fe  onere  arfiitran* 
tii  tie  &  fup  $miffig  in  Contiitione  ?&i(t' 
raen£  p  fcer&a  aSfcfc  fcripto  tie  $  fup  eif* 
tiem  ?miftf  arbitrager?  int?  parted  Jijict^ 
<©&j  ($C*  letting  forth  the  Award.)  <&UO  After  a  ver- 
Ieao  9  aufcito  itiem  C  €♦  fcic?  qS  ?&i(t'  £diu?td 
«.  atfoii)  fuam  ?S  tocrg'eum  Ijere  non  &e* 
6et3  <©uia  tiicr  qti  Bene  $  fcerum  eft  q$ 
Sfirbitrato?  ?8  accept?  fup  fe  onere  arbi^ 
trantii  tie  $  fup  ?mifeT,  ?5  22  Hie  |lo$: 
9tnno  32  fup?atiid;o  p  toerba  abfc$  fcripto 
arbitrator'  tie  $  fup  ?mif£  int  parted 
Jti  motio  $■  fojma  $S  $ut  p  €♦  fupiu£ 
aUcgabit  feii  itiem  €*  €♦  ulteriu£  tsic?  qti 
ipfe  iuime&iate  pojl  publicacofi)  SBrbiirit 
$tf  p  Sfirbitrato?)  $tiJtc  ut  ?ferturfacf  TfaatDefm. 
fciTt?S  22  tiie  $0$  Sllnno  32.  fup?abitf  dsnroffecM 
aputi  9L  $3  obtulit  ati  folbento  eitiem  «♦  *>m,&t' 
jitf  20  g*  ei  p  arbitrium  ?5  p  euntrt  c*€* 
folue  tjojc  arbitral  $  atitunc  $  i&m  fcribi 
fecit  (f  caufabit  quantram  genalem  J5e^ 
lajcaton)  p  quam  itiem  €♦  €♦  #  ft  <£jre£ 
$  3limt)  fuig  remifrt  relajrabit  imppetu® 
quiet?  clam)  eitiem  €♦  <©.  €jtec:  $  3!tirn) 
fuig  ota  $  oloti  Stccon)  §  3&cconeg  reaC 
pfonaEftbe  miytag  tie"Ba  bebit?2Mr<©blfe* 
gacone£  fumam  llbe  fuma£  pecunie  fecta£ 
molejlacon)  f  21nglice  Troubles;  jutrtciaejre* 
cutoff)  Bjfa  <£rro?)  (Suerelag  tran£'  $ 
fcemantn  quecuncp  que  bcrtf  ?ii  C.  £j:e£ 
toel  SUtnQ)  fuo£  abtunc  ljuit  antetunc  ?uif* 

Ut 
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fct  (J  impofterum  %ttt  cfamarc  feu  ire* 
mandate  pDtxtijTet  &c  $  toel  tonccrncn) 
alhjuam  mate?  fitoe  Sficcoii)  eaufam  fiiie 
coioxtn  3Ec£oni£  cjuacuncft  a  pnncxpxa 
muntii  uCcr  frxcm  natf  fcripti  ficfajracou) 
58,  €tcanfcem  gcnetakmficlajracci?  afc< 
time  $  xfcm  figillabit  $  ut  faaif?  fuam 
ri&cm  €.  attune  $  iom  tu'ltfiare  obtulxt 
fccun&id  fojriD    $  effecting  SUt&itrii  ?5, 

necnon  pitted  fctxptj 
tie  coft  C.  recipe  $ 


fabtt,  €t  Ijoe  parat?  ejt  tomficare,  Untie 
pet  ju&ie:  n  plnet'  €♦  alceoix)  fuam  $&xct' 
toer#  cum  Ijere  fce&eat,  $c* 

RepV  that  he      <£t  9&Ht'  C  <0»  &i£  Q3  ipfe  ?tlufet  UtSM, 

cffered,but    quia  jjc-  gtf  Bene  tj  fccrum  efc  qS  $&ict' 

yet  had  not    c^  oJt&Ut  foltetl    $fa£    €♦  <©.  $&XCt' 

p  20 jr,  ut  p?eEettur  arimcaC  fo?e  folut  $ 

mttat  C  €♦  #iitifecm  C  €♦  fupiu£  ate 
fegattit  fe&  torn  €♦  4ft  ulteriutf  &i£  g8 
poflea  <J  ante  isiem  iuipetrat  tri£  <©|i^ 
gina?  tiufttcm  €♦  ^ft  in  ftac  parte  fcift 
ii  sic  3HpJ)  3Enno  firgni  &otmni  l&cgxtf 
nunc  ;3  ipfe.i&c-m  €♦  4ft  apuD  3ll»-  $biit* 
rrquifltoit  ?£ at  c.  €.  f0lfcece  ex&em  €.  4ft 
raftcm  zcg.  n  p  ipm)  €♦  €*  xxt  pjefertut 
arfiitrasr  fa^e  foiu£5  quo^qux&em  20  #♦  ei 
falbcre  Strict'  C*  C  a&tunc  $  x"Bm  peni* 
tu£  recufato-tt  (J  nontmm  fal&tt  contra 
Cajmam  (J  -cffccti©  Sr&itrii  p?etjict3  €t 
jloe,  (fr.  ^n&e  pet  ju&ic?  <$  fcctwitt.,  fj  c. 

Demur*.  ®*F  wojatw:  in  Scge.,  fit  OBuci3  jun§ 

in  mojar* 

3  fes 
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per  CllC',  The  Replication  was  idle,  for  Replication 
the  firft  Refufal  of  the  20s.  being  a  Collateral  adjutfg'didle. 
Sum  to  the  Bond  was  loft  for  ever,  9C0. 79. 
Co  Lit.  207.  a.  Lit.  Sett.  338.    But  then  it  was 
refolved,  That  the  Bar  was  ill,  anfwering  but 
to  part,  fcift,  the  20  s.  to  be  paid  by  himfelf, 
and  not  to  the  Sums  to  be  paid  by  the  others, 
and  he  is  refponfible  for  the  whole ;  and  where 
the   Defendant    pleads    a:  Collateral    Matter, 
which  is  infufficient  in  Law,  the  Plaintiff  need 
not  affign  any  Breach,   wherefore  Judgment  Yet  Judgi 
Was  given  for  the  Plaintiff.  Vide  5  Lev.  Rep.  24.    ment  pro 

Sitter*. 

Qd\  Arbitratores  nullum  fecer?  Arbitrium  de- 
liberand'  partibus  aptfd  -S.  Repi'  qd'  duo 
Arbitrator3  fecer'  arbirrium  Sc  affign  Breach; 
DeP  derriurr'.  1  Saund.  16J,  &c. 

31  f\ttifiu#  lectin  $  autrit*$  itrent  &  30;  Bar  per  nun* 
vJ  fci&  %ctoxt  non,  quia  fctrJ  q3  ?frict'  Avwtr'fea', 
£•96^11.  $  ilt>  <^¥  3firBitt:ato^>  ?tiia:> 
in  Con&itione  ?fcict'  fuptue9  noiarj  fup  fcel 
ante  itojtt'  16  fciem  a$atcii  incontiitione 
^birx'  fpe£  nullum  feat  Sftrbitramentf  in 
*cripti£  &e  $fug  ^mif^  ?fciit:  paratf  be* 
i&an&T  pattifiujs?  $bict'  Uiticft  apufc  fl)o* 
?am  $bict'  38*:  $?.  fcripto?i^  fcituatf  in 
IB.  C  tiitictt  in  parocli  JSci  #,  !e  ©bo?  in 
a^arija  tie  25*  London,  fecunfrifi)  tenojem 
I  effectrfi)  Confcicon)  ?fcicty  <gt  Doe,  (?e« 

€t  iJfcict'  3U  £♦  &i£  P?edn$i  non,  quia  Repi'thae 
tttf  qfci  poft  confection)  fctipti  <&bt  foitf  | wo  of  the 
f  ante  tiiem  c^i&icoii)  biile  $aict'  »♦  p?c-  ^crantois 
Jict>  fcitt  pjefcict'  16  fric .ap;  2finno  Kegni  wIS. 
©oroini  iUrgi£  nunc  i^  fup?a&itfo  in 

<£  Con> 
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Conbitione  pjetJid;'  funu£  1110111°  apufc 
pjefcict'  patoc§  &l*$.  ($r.)  pjctritt'  &♦  25. 
$  €♦  a.  buo  SilrBitratoj  in  Con&ittonc 
pjefcict'  fupiu^  noiat,  accept  fup  fc  oncrc 
atfiitranui  int?  parted  ptiict5  abtunc  $ 
ftm  fecct  3fir6itrium  fuu>  int'  parted 
p?efcict5  be  $  fup  pjcmiftf  in  Conititione 
p^bitt'  fupiutf  men<?  in  quobam  fcripta 
inbentat'  gerefi)  bat'  cifticm  bie  $  3tnno 
fu6  manibutf  $  ftgittig  ipfoty  2*  23*  $ 
€♦  ft.  p?ttittt>  abtnnc  par  at'  belt&anto 
partibu£  p:ebirjr/  tiiticft  apub  p:cbict' 
Igopam  p?cbict'  211.  90.  ftriptoji£  fcituat' 
infra  45*  €♦  p?efcid:'  in  2*  p?cbict'  fcitt  in 
parocl),  (fc*)  55cr  quob  quibcm  fctiptum 
gtrfiitrii  iibnn  H*  $  €♦  iS*  buo  airftitta* 
to?  pzebict'  rccitau)  q3  cum.,  $c.  fetting 

forth  the  Award  made,  fciW  p?CbiltO  16  bie 
Breach  a£      S&^arcii,  $C*  and  Breach  for  Non-payment  of 
fig«*.  the  Money  awarded,  ©ef  mojatut  in  Jlcgc, 

<£t  quer  jun§  in  mojat'  ut  pojlca* 

Note,  The  Bond  was  to  perform  an  Award, 
if  made  by  the  Three,  or  any  Two  of  them, 
on  or  before  16  &90rtii.  Defendant  pleads  |)ul 
Slltoarb  fait*  Plaintiff  replies,  That  Two  of 
the  Arbitrators  made  an  Award,  fcitt  ?bictO  16 
bie  S^atCii/  $C"  To  which  the  Defendant 
D«mur*  demurr'd,  <£t  #  Cauft^  <£o  qtil  p  fcrip* 
eam  Caufis.  tum  3flr6ittii  pjebirt'  in  Kepi'  pjetmt/  fit* 
pm£  mentionat'.,  liquet  $  apparrt  qS 
pzcDict'  fcriptum  5CrBitrii  fact'  fuit  p  om^ 
nc£  SErbittatopin  Conbitione  fmpf  <&K 
Pijcbict'  tpt€,  feb  non  apparet  p  fcriptturt 
3itrbitrit  pjebict'  qS  p2cDif£'  <©♦  uii)  SHrbi* 
trato?  pjebict'  agnatic  KgiHabtt  ptt&fc 

cabit 
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tatet  toe!  fccU"6atat,  it>cmfctipt3!Ir6itrii, 
<ct  qS  predict'  3iltbimum  in  friberO#  to* 
ti$  eft  iiefertifcum  $  qS  ficplitatio  psc* 
Jji(t'  c|I  inccrta  $  caret  fo:ma,  $c 

The  chief  Objection  upon  the  Argument  jf  ^.7/o./ba 
Was,  That  the  Plaintiff  had  not  precifeiy  al-  craverfable." 
ledged  the  Award  to  be   made  10   ffl^arcii, 
but  only  by  a  Scilicet,  which  is  not  traver- 
fable,  though  the  Time  was  Matter  of  Sub- 
fiance.     But  the  Court  was  of  Opinion,  that 
the  ^Scilicet   was  fufficient,  and  the  Matter 
thereby  poficively  enough  alledged,  and  they 
would  not  intend  but  the  Award  was  made 
the  fame  Day   mentioned   by  the  Scilicet, 
that  is  to  fay,  the  (aid  1 6th  Day  of  March y  ac- 
cording to  the  Condition,  and  upon  no  other 
Day.     And  the  Plaintiff  had  Judgment  pec  WiS pr$ 
tot'  €\lt:>  i  Saund.  170.  *<£ 

|Macita,>  4f &  fur  2EtBittemcnt  fecund, 

Lut.  Ent.  1  &  2  pt. 

ff  TVEbt  upon  Bond  agairift  an  Executor  to 
JL/  perform  an  Award,      ©at  5  mil? 

fee  StrBitrium*  flepl'  $  monftrar  %t* 
Bitrilim,  by  which  the  Defendant's  Teftator 
was  to  pay  the  Plaintiff  24 /.  2j.  iod.i.  upon 
the  Delivery  of  the  Award.  Breach,  that  the 
Teftator  did  not  pay  upon  the  Delivery  of  the 
Award,  without  faying  bd  Utttjuam  poffca, 

1  Lut.  ^89,  &c.  ©cf  mtnatuc  in  %cqc. 

The  chief  Matter  which  was  infifted  on  for  Obj.  to  the 
the  Defendant  was,  that  the  Breach  was  not  Rep)*  of  Pay. 
well  affigned  by  the  Replication  ;  becaufe  that  5Je"c  uP°n 
although  the  Award  is,   that  the  Defendant    eim>' 
ftall  pay  the  Money  upon  the  Delivery  of  the 

C  2  Award 
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Award  to  him,  yet  by  a  realbnable  Conftru- 
#ion  of  the  Award,  the  Law  will  allow  him 
a  reafonable  Time  to  pay  the  Money,  for 
otherwife  the  Award  might  be  deliver'd  to  him 
upon  his  Journey  upon  the  Highway,  far  from 
his  own  Habitation,  at  which  Place  and  Time 
it  cannot  be  prefumed  that  he  had  Money  to 
pay,  1 8  E. 4. 21.  Via.  ji.  RoUsCondic,  nu.  %,&  4. 
And  if  it  fhould  be  (b,  that  the  Defendant 
fhall  have  reafonable  Time  after  the  Delivery 
of  the  Award  to  him  to  pay  the  Money;  then 
it  follows  that  the  Breach  affign'd  by  the  Re- 
plication is  too  frri&  and  narrow.  And  the 
Breach  ought  to  have  been  affigned,  <^o*ticna£ 
non  iwt  fohtf  fup  frdrtatxcm)  SBrbitrii 
pjcS  fcd  unqrii)  poftea*  But  the  Opinion  of 
the  greater  Part  of  the  Court  was,  That  the 
Breach  was  well  affign'd,  and  that  it  fhall  not 
be  intended  that  the  Money  was  paid  after- 
wards ;  and  if  ic  had,  to  have  been  paid  in  a 
reafonable  Time  after ;  that  it  ought  to  have 
Judgment  been  pleaded  by  the  Defendant.  And  the 
ff§gut?.        Plaintiff  had  Judgment.  Vide  1  Lut.  393,  &c. 

ff  23an?  p  null  3llgar£i  Cait,  £cp£,  and 
ftews  the  Award,  and  avers  that  the  Plaintiff 
was  ready  at  the  Day  and  Place,  and  tendered 
the  Money  awarded ,  and  that  none  was  there 
ready  to*  receive  it,  and  that  he  was  always 
ready  afterwards ;  and  affigns  Breach,  that  the 
Defendant  had  not  delivered  him  quiet  PofTefc 
Hon  of  the  MefTuage,  &c.  Defendant  de- 
murs.   1  Int.  yiOj&c. 

Two  Exceptions  were  taken  in  this  €afe  by 
the  Defendant's  Council :  Firft,  That  the  Sub- 
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tniffion   is  Conditional,    fo  that   the  Award  Obj.  again!! 

ought  to  be  final,  which  is  not  fo  in  this  Cafe,  the  Time  of 

for  the  Award  as  to  the  Releafes  is  void ;  for  by  Relea**e- 

them  all  Matters  to  the  12th  of  Augufi  (which 

is  a  long  Time  after  the  Submiffion)  are  to  be 

releafed,  and  the  Award  of  the  faid  Releafes  is 

yoid,  and  by  Confequence  the  whole  Award, 

feti  non  allocatur*    For  although  the  Re-  °ther  Mtf- 

leafes  are  void  for  tha£  Caufe,  yet  being  that  ters  awarded' 

other  Matters  are  awarded  to  each  Party,  the 

Award  is  good  as  to  the  Refidue  ;  and  for  that 

thefe  Cafes  were  cited,  viz,.  Nuby  vers'  Sabb. 

3  Cro.  809.    Lea  vers'  Paine,  Mo.  885*.    &  Hob. 

191. 

The  Second  Exception  was,  That  the  Con-  Agalnftthe 
dition  of  the  Bond  .of  Submiflion  was,  that  if  Time  of  De- 
the  Award  was  mane',   &c.    ready  to  be  deli-  Iivei7- 
ver'd,  c^r.   to  the  Parties,  &c.  and  it  is  not 
averred  in  the  Replication  that  the  Award  was 
ready  to  be  deliver'd  to  the  Parties,  fcfc  noit 
pHocattit;  for  when  'tis  once  made7  'tis  ready 
to  be  delivered. 

Fide  3  Mod.  Rep.  Rowsby  and  Manning^  Ca(e? 
which  is  the  fame  Cafe  in  Effect  as  to  this  Point, 
and  ruled  accordingly.     But  there  is  another 
jleafon  given,  'viz,.  That  the  Condition  being  Tobedeli- 
that  the  Award  fhould  be  delivered  to  the  Par*  vered,  if  de- 
ties,   or  fuch   of  them  as  fhould  defjre  it,    it  f""ed>^'«- 
ought  to  be  defired  ;  and  then  if  it  be  denied, 
the  Party  might  plead  the  fpecial  Matter.    Vide 
1  Lut.  524.  Vid,  3  Lev.  Rep!  188. 

ff.  TPXEbt  upon  a  Bond  to  perform  the  Award 
\_J  of  an  Umpire.     Bar.,  That  the  Um- 
pire awarded  the  Defendant  to  pay  the  Plaintiff 
61.  and  that  after  that,  he  Ihould  releafe  to  the 

<fi  5  Plain- 
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Plaintiff,  <#r.  and  fhould  permit  the  Plaintiff 
to  enjoy  fuch  a  Clofe,  with  an  Averment  of 
the  Payment  of  the  (aid  61.  &c  and  that  he 
was  always  afterwards  ready  to  make  the  Re- 
leafe,  and  that  he  had  not  difturbed  the  Plain- 
tiff in  the  Enjoyment  of  the  faid  Clofe.  Re- 
i  plication  confeffes  the  Award  p:OUt,  but  that 

Award  over,  he  awarded  over,  That  upon  the  Payment  of 
the  faid  6 1,  the  Plaintiff  fhould  make  the  De- 
fendant a  general  Acquittance ;  and  then  he 
avers  that  the  Defendant  had  not  paid  the  faid 

Traverfe.  6  /.  but  takes  no  Iffue  upon  it,  but  traverfes 
the  Umpire  had  awarded  only  as  the  Defen- 
dant had  alledged,  i  Lut.  p^. 

It  appears  that  this  Cafe  was  (everal  Times 
ftrongly  argued  by  the  Council  on  both  Parts  ; 
and  the  Council  for  the  Defendant  faid .  That  (as 
this  Cafe  is)  there  ought  to  have  been  a  fufficient 
Breach  of  the  Award  made  by  the  Umpire  al- 
ledged in  the  Replication,  and  cited  the  Cafes  of 
Jeffrey  and  Guy,  Tel.  78.  Hayman  and  GerrarcPs 
Cafe,  2  Saund.  102,  and  326.  Fuller  and  Spark- 
raar?$  Cafe,  3  Cro.  66.  Hob.  199.  But  in  this  Cafe, 
there  was  no  fufficient  Breach  alligned;  for  the 
Defendant  hdd  fhewn  an  Award  made  by  an 
Umpire,  by  which  fiat'  alia,)  it  is  awarded 
that  the  Defendant  (hall  pay  to  the  Plaintiff  6  11 
and  the  Plaintiff  having  replied  that  the  De- 
fendant had  not  paid  it,  he  ought  to  have  taken 
llfue  thereupon,  and  not  to  have  concluded 
with  an  ipoc  parat'  eft  fcmficatc;  and  for 
that  cited  the  2d  of  Saund.  188.  Roberts  and 
'Marrhth  Cafe.  But  on  the  other  Part  it  was 
faid,  That  although  the  Replication  is  ill,  be- 
caufe  the  Plaintiff  had  not  taken  Iffue  on  the 
Payment,  and  alfo  for  that  the  Plaintiff  by  his 

■■--'    i         ••-    Tra- 
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Traverfe  in  his  Replication  had  lock'd  up  the 
Defendant  fo  that  he  could  not  rejoin ;  yet  the 
Bar  is  ill,  for  that  by  the  Award  the  Defen- 
dant was  to  feal  and  execute  to  the  Plaintiff  a 
general  Releafe }  and  he  fays,  qS  fcmgCC  pa^ 
ratu$fuit,  whereas  he  ought  exprefly  to  aver 
that  he  had  done  it,  or  chat  he  had  tender'd 
him  a  Releafe,  and  he  had  refufed  it,  for  the 
Tender  of  the  Releafe  ought  to  come  on  the 
Part  of  the  Defendant,  as  it  is  adjudged  in 
Baker  and  Bulftrodes  Cafe,  i  Ven  15  5.  and  there- 
fore that  there  was  no  need  to  make  a  Replica- 
tion ;  and  then  the  firft  Fault  being  in  the  Bar, 
which  in  Effe&  is  no  Bar,  the  Replication  to 
it  mall  not  hurt. 

Chief  Juftice  Treby  was  of  Opinion,  That 
it  was  not  requifite  in  this  Cafe  to  fhew  any 
Breach,  becaufe  the  Bar  was  meerly  idle  and 
impertinent,  for  it  appears  not  that  the  Um- 
pire had  any  Authority  to  make  an  Award  ; 
and  it  is  all  one  as  if  he  had  faid,  That  the 
Arbitrators  had  not  made  any  Award  before  the 
Submiffion,  or  that  a  meer  Stranger  had  not 
made  any  Award  :  And  the  Plea  here  admits 
that  the  Arbitrators  might  have  made  an  Award, 
for  it  is  faid  in  the  Plea,  that  Two  of  the  Ar- 
bitrators had  not  made  any  Award  before  the 
1  jth  Day  of  February,  whereas  by  the  Submif- 
fion they  had  Authority  to  make  it  upon  the 
faid  Day,  and  he  might  have  demurred  to  fuch 
a  Plea ;  and  although  he  had  replied  to  it,  yet 
the  Defendant  having  demurr'd  to  the  Replica- 
tion, the  Plaintiff  may  take  Advantage  of  the 
Imperfe&ions  of  the  Bar,  becaufe  therein  is 
the  firft  Fault.  But  he  admitted,  that  if  the 
Defendant  had  pleaded  |£ul  311  gat  &  fait,  that 

E  4  then 
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then  a  fufficient  Breach  ought  to  have  been  af- 
fign'd.  But  Juftice  Powell  was  of  a  contrary 
Opinion,   and  he  faid,  That  it  was  true,  that 

.GeneralRuIe.it  was  a  general  Rule  that  Judgment  mall  be 
againft  him  that  commits  the  firft  Fault*,  but 
that  it  is  not  fo  in  the  Cafe  of  an  Award.    If  the 
Defendant   had  pleaded   $on  fltbltlifir,   or 
fuch  Collateral  Matter,  there  need  no  Breach  to 
have  been  afligned,  but  the  Plaintiff  might  fol- 
low the  Defendant  in  his  Way :  But  when  the 
Defendant  pleads  JjJul  3HfcDat&,  or  that  which 
amounts  to  it,   there  Breach  ought  to  be  at 
figned.     And  the  Plea  here  amounts  to JjJlti 
SJigarfr  fftitj    and  therefore  a  good  Breach 
ought  to  be  affigned.     The  other  Judges  de- 
liver'd  no  Opinion  in  the  Cafe,  and  thereupon 
the  Plaintiff  upon  Petition  had  Leave  to  difcon- 
tinue. 

Xrayerfe.  Vide  (fays  the  Reporter)   Linfey  and  Aftrefs 

Cafe5  z  Bttlft.  38.  and  Godbolt  255-.  which  is  a 
notable  Cafe,  as  well  to  the  Traverfe  in  this 
faid  Cafe  of  Strike  and  Berkley,  as  to  the  other 
Points  thereof.    See  1  Lut.^zS,  529. 

-       , 

4 ward  by  ff.  Defendant  pleads,  That  neither  the  Ar- 

the  Umpire,  bitratprs,  nor  the  Umpire  ele&ed  by  them, 
made  any  Award.  Plaintiff  con feifes  that  the 
Arbitrators  made  no  Award,  but  (hews  an 
Award  of  the  Umpire,  and  Breach  for  Non- 
payment of  .  j  /.  The  ■  Defendant  demurs. 
1  Lut*  530.  [  '"« 

Two  Exceptions  were  taken  to  the  Award  : 
1.  That  the  Award  that  all  Suits  between 
the  Parties,  or  any  others  on  their  Behalf,  mould 
ceafe,  was  void  as  to  Strangers  j  and  the  Ar- 
bitrators 
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bitrators  intended  the  ceafing  of  the  faid  Suits 
to  be  Part  of  the  Confideration  of  the  Pay- 
ment of  the  faid  <;  I.  for  Coft  for  the  Defen- 
dant }  and  inafmuch  as  he  could  not  have  the 
full  Benefit  intended  for  him,    the  Award  is 
void  ill  tOtC.     1  Rells  Abr.  259.  nu.  10.    Pope 
and  Skinner1*  Cafe,  2  Saund.  292. 
■    2.  That  the  Submiffion  here  is  conditional, 
(though  it  be  only  3jta  qb'  arbitriij  6at  ita  qd7?  &c. 
ante  talc  tcm#u$)  as  if  it  had  been  3[ta 
q6  fiat  &e  pmiflTt^  jtoicf  ante  tale  tern* 
pits  ;  and  fo  it  is  adjudged  in  Inglet  and  Rif- 
irt'stafe,  %  Cro.  458.   and  then  if  it  be  not 
final,'  it  is  void  in  tbtO,    Harris  and  Painter's 
Cafe,    Rolls  Arbitrement  261.  nu.  7.     But  this  To  pay  to- 
Arbitrament  is  not  final,  for  thereby  'tis  award-  wards  Chat- 
ed  chat  the  Defendant  fhall  pay  to  the  Plain-  8es* 
tiff  5 1,  towards  his  Charges  at  Law,  and  the 
Apothecary's  Bill,  and  other  his  Charges 5  fo 
chat  for  Part  of  them  the  Plaintiff  is  at  Liberty 
to  fue  fetl  nnn  allocatur  \  and  the  Plaintiff 
had  Judgment. 

And  the  Court  faid,  That  the  Words  [to- 
wards his  Charges]  fhall  be  taken  in  Satisfaction 
of  all  Charges.     Fide  1  Lut.  533. 

j}\  Debt  upon  a  Bond  to  perform  the  Award 
of  an  Umpire,  fo  that  the  Award  be  made  in 
Writing,  or  by  Word  of  Mouth,  before  Two 

Witnelfcs.    23ar  pec  $ull  3CgarD  fait,  by 

the  Arbitrators,  or  by  the  Umpire.  SHcp?, 
That  the  Umpire  made  an  Award  O^e  tcmt^ 
but  'tis  not  (aid  before  Two  WitnefTes.  De- 
fendant demurs;  and  Judgment  for  the  Pefen- 
d.  nt  for  that  Fault  in  the  Replication.     1  Lut. 

53-,  n*. 
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ff.  55ar  p  gnl  gigarfr  fain  £f  p?,  That 
the  Arbitrator  awarded  that  the  Defendant 
fliould  pay  to  the  Plaintiff  12  /.  tali  frie,  <££  Qti 
©cf*  atouccret  equam  $  puHam  fuam 
infra  unam  feptianam  a  pjcbirt7  <&.  the 
Plaintiff,  and  Breach  for  Non  payment  of  the 
12/.  Defendant  demurs,  <Qt  <&IU?  junftitl 
ttlO?at  5*39,  &c. 
Award  for  By  the  Opinion  of  Three  Judges  againft 

Defendant  to  the  Opinion  of  Juftice  Blencow,  Judgment  after 
in  the  Pkin.  2  .Arguments  W3S  given  for  the  Plaintiff  upon 
tiff 's  PolTefi"  cn*s  Reafon,  'viz,.  For  that  it  appears  by  the 
fion.  Award,  that  the  Plaintiff  at  the  Time  of  ma- 

king thereof  had  the  Poffeflion  of  the  Mare 
and  Colt ;  which  Poffeflion  /hall  not  be  in- 
tended tortious,  but  much  rather  a  legal  Pof- 
feflion, as  for  Damage  Fefant,  Bailment,  or 
any  other  fcch  Matter,  for  which  the  Plaintiff 
might  have  juftifled  the  detaining  of  them,  and 
then  the  Award  would  be  mutual.  But  a  Writ 
"^  of  Error  was  brought.    Vide  1  Lut.  j.40,  &c. 

(f.  The  Defendant  pleads  $ul  SEgarti  fait 
per  3&rfiittat0je&  but  that  they  nominated 
an  Umpire,  who  awarded  that  the  Defendant 
fhould  pay  to  the  Plaintiff  40  /.  Which  he  had 
not  paid.  The  Plaintiff  replies,  after  Oyer  of 
the  Award,  that  the  Defendant  had  not  paid 
him  the  faid  40  /.  <Qt  f)OC  petit,  ($(Y  Defen- 
dant demurs.     1  Lut.  ^  41. 

Two  Objections  were  made  upon  the  Ar- 
gument of  this  Demurrer : 

1.  That  the  Award  was  only  on  one  Part. 
But  the  Court  refolved,  That  forafmuch  as 

that 
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hat  the  Umpirage  recited  that  there  were 
Dealings  between  the  Plaintiff  and  Defendant, 
ind  that  the  Plaintiff  had  paid  to  the  Defen- 
dant all  that  was  due  to  him,  and  then  order'd 
:he  Defendant  to  pay  to  the  Plaintiff  that 
which  was  due  to  him,  ic  fhould  be  intended  Intendment 
:hat  it  was  in  Satisfaction  of  the  Debt  due  by  °f.  Satisfa- 
che  Defendant  to  the  Plaintiff.  ttl0n- 

2.  It  was  objected  by  the  Defendant's  Coun-  As  to  an  Um- 
cil,  That  the  Arbitrators  having  Power  to  Pire>s  A^ho- 
make  their  Award  on  or  before  the  2iftofrlty' 
May,  and  they  having  elected  an  Umpire  be- 
fore that  Day,  viz.  the  20th  Day  of  the  faid 
Month,  from  which  Time  the  Arbitrators  had 
no  Power  to  make  fuch  Election,  and  by  con- 
fequence  the  Umpire  had  no  Authority  to 
make  an  Award,  for  the  Arbitrators  had 
Power  until  the  End  of  the  faid  21ft  Day  of 
\May  to  make  their  Award,  j&eil  non  alio* 
catilC,  becaufe  no  Award  being  made  by  the 
Arbitrators,  the  Award  of  the  Umpire  is  good, 
and  the  Plaintiff  had  Judgment,  1  Lut,  5-44, 
For  this  laft  Point  the  Reporter  refers  to  Cro. 
Car.  262.  Jennifigi  verfus  Vandiput ,  1  Rolls 
Abr.  261.  nu.  5".  2  Jones  167.  Cafe  &  Dures,  & 
2  Mod.  Rep.  169.  2  Saund.  1:3.  all  which  are 
Authorities  for  the  Kxfblution  here.  But  (fiys 
he)  fee  alfo  I  Levins  285.  Copping  vers7  Ha- 
verrard,  &  302.  Donavan  vers  Mafcal,  1  Rolls 
Abr,  262.  mt.  6.    Vide  3  Lev.  Rep.  163. 

jf.  Debt  upon  Bond  to  perform  sn  Award,  ita$dffot, 
ita  qtf  fiat  tic  jkmi(Tt&    25ar?  mil  SUgarfc  &*. 
fait*    The  Plaintiff  by  Replication  fhews  the 
Award  j   and  affigns  Breach,  that  the  Defen- 
dant 
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dant  had  not  paid  him  1 1  /.  fmmtnft)  fo:rfi> 
$  effects  3firBitcii  §*ia\    The  Defendant 
demurs,  i  Lut.  5*4  f. 
How  the  Upon  the  Argument  an  Exception  was  ta- 

Breach  ought  ken  to  the  Replication,  that  the  Breach  was 
to  Jjc  aflign-  not  well  affigned  ;  for  by  the  Award  theDefen- 
cd*-  dant  is  to  pay  to  the  Plaintiff  11  /.   at  or  be- 

fore the  7th  Day  of  May ;  and  the  Breach  af- 
figned is3  for  that  the  Defendant  had  not  paid 
the  faid  11/.  fccunfcvfi)  fo:m)  $  effcttriD  2tt* 
fiitrii  JtiictV,  whereas  he  ought  to  have  al- 
ledged  that  he  had  not  paid  the  n  /.  flip  bel 
ante  CUnii  &iem,  according  to  the  Words  of  the 
Award,  Co  that  the  Defendant  might  have  ta- 
ken a  (ingle  Iffue  either  upon  the  one  or  the 
other,  and  cited  Dier  243.  £.  which  Book 
feems  to  be  an  Authority  in  the  Point.  <&e& 
Htm  allocatur.  For  though  the  Court  decla- 
red, That  it  had  been  better  if  the  Breach  had 
been  affigned  according  to  the  Words  of  the 
Award,  yet  they  were  of  Opinion,  that  the 
Breach  was  well  enough  in  Subftance.  Mes 
(faith  the  Reporter)  Vide  Brooks  and  Deans 
Cafe,  I  Levinz,.  145".  &  3  Lev,  295.  Wdnough, 
&  Holgates  Cafe,  2  Mod.  Rep.  269.  in  Harr 
wood's  Cafe,  (fit  UOta  I 

Divers  Exceptions  were  taken  to  the  Award 
it  felf,  and  Anfwers  were  made  to  every  Par- 
ticular by  the  Council  on  the  other  Part.  And 
the  Opinion  of  the  greater  Part  of  the  Court 
Releafe  a-  was,  That  the  Releafe  by  the  Award  to  be 
warded,  &c.  made  by  the  Plaintiff  to  the  Defendant,  if  it 
had  been  executed,  had  been  a  Releafe  to  the 
Bond  of  Submiffion;  and  that  the  Submiffion 
was  conditional  as  well  as  to  the  M^ter  pf  the 

Award, 
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^ward,  as  in  refped  of  the  Time  to  make  the 
^ward  :  Yet  notwithstanding  they  all  were  of 
opinion,   that  the  Award  was  good,  becaufe 
here  was  a  particular  Satisfaction  and  mutual  Mutual  Re- 
lecompence,   as  to  every  particular  Matter  commence, 
warded.     Vide  i  Lut.  549. 

Jf.  The  Defendant  pleads  in  Bar,  No  Award  Award  by 
>r  Umpirage  made.   Plaintiff  replies,  andfliews  Umpire, 
he  Award  of  the  Umpire,  and  Breach,  that 
he  Defendant  had  not  paid  him  12 1.  15*.  De- 
endant  demurs.     1  Lut,  ^o. 

1.  In  this  Cafe  it  was  agreed  by  the  Courr-  ita  qd'fiat, 
til  on  both  Parts,  that  the  Submiffion  being  &c  condi- 
3onditional,  with  an  3|f a  qti  fiat  bt  £miW,  tioHaI- 

f  it  appears  by  the  Award  it  felf,  that  it  was 
hot  rlnal  in  refpe&  of  all  Matters  within  the 
Submiffion  to  their  Awards  it  is  ill  in  the 
whole  \  and  fo  it  was  refolved  by  the  Court. 

2.  It  was  refolved,  That  the  Award  to  de- 
liver Three  feveral  Boxes,  and  feveral  Books, 
was  altogether  uncertain  and  void,  unlefs  ic 
had  been  faid  what  Books  were  in  the  (aid 
Poxes. 

5.  It  was  refolved»  That  although  no  Time  Reiea£ 
is  appointed  by  the  Award  for  the  Execution 
pf  the  Releafes  on  both  Parts,  nor  is  it  faid 
Ithat  it  mall  be  done  upon  or  after  the  Perfor- 
jmance  of  the  other  Parts  of  the  Award ;  yet  it 
jwas  refolved  that  the  Award  being  void  in  re- 
aped of  the  Delivery  of  the  Goods,  neither 
jthe  one  nor  the  other  was  obliged  to  perform 
jit,  for  then  the  Goods  would  be  releafed  with- 
jout  any  Satisfaction,  which  fas  was  laid  by  one 
of  the  Juftices)  would  be  abfurd. 

Another 
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Another  Point  was  moved  in  the  Cafe,  Wdb 
ther  the  Umpirage  was  not  void,  by  reafon 
that  the  Umpire  had  referved  to  himfelf  and 
the  Two  Arbitrators  (who  were  chofen  to  de- 
termine the  Matters  before  them)  to  make  a 
Valuation  of  the  Goods  which  were  loft  or 
miflaid :  And  as  to  that,  Chief  Juftice  Trevor 
and  Juftice  Bkncow  were  of  Opinion,  that  it 
was  a  judicial  Things  and  not  meerly  minifierial3 
and  that  the  Award  was  therefore  void.  But 
Juftice  Powell  was  of  another  Opinion  #,  but 
they  all  agreed  that  the  Judgment  mould  be 
given  for  the  Defendant,  and  (b  it  was.  Vide 
i  Lut.  j  £4.  where  feveral  Authorities  are  after- 
wards referred  to. 

ff:  Debt  upon  Bond  to  perform  the  Award 
of  Two  Arbitrators,  to  be  under  their  Hands 
and  Seals,  &c.    23at  p  mil  3tgarti  imm 
Jlcp^    That  the  Arbitrators,    cepcr  fupctj 

fe  onu£  3trBitrii  p^cDict'  *  per  fcriptumj 
fuum  in&entatj  (£ c.  ar&itrat'  titer'  ojtri* 
nabetV,  QtU  without  the  Word  [€t},  that  the 
Defendant  fhould  pay  to  the  Plaintiff  66  I.  at 
the  then  Dwelling. houfe  of  the  Plaintiff  in 
Senocky  pJCttttt^  (Jc*  Senock  being  not  before 
mentioned,    i  Lut.  jy8.   <©cf  mojatllt  ill 

Thefe  Exceptions  were  taken  for  the  Defers 
dant  by  Sir  Nathan  Wright. 

i.  That  it  was  not  averr'd  that  the  Award 
was  under  the  Hands  and  Seals  of  the  Arbi- 
trators, but  only  p  fcrtptumin&entat'  Ogifri 

2.  That 
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1.  That  after  the  Words  in  the  Replication,  Word  [£i 
w*.  (©a  ^Itbitrato?)  ccpcr  fup  fe  onii£2Er^  omicced- 
fiitrii  p^cDiCt',  the  Word  [€t]  mould  have 
been  inierted  after  thofe  Words,  and  before 
the  Words  [p  fcript',  (Jc]  and  that  for  wane 
thereof  it  does  not  appear  that  the  Award  was 
made  in  due  Time. 

3 .  That  the  Money  awarded  to  be  paid  by  PndiSP. 
the  Defendant  to  the  Plaintiff,  is  awarded  to 
be  paid  at  the  Houfe  of  the  Plaintiff  at  Senock 
(PJtDittV,   and  no  fuch  Place  is  named  be- 
fore. 

t  .  To  the  Firft,  it  was  anfwer'd  by  Serjeant 
Selby%  That  although  in  the  firft  Part  of  the 
Award  it  was  not  alledged  that  it  was  made 
under  the  Hands  and  Seals  of  the  Arbitrators, 
yet  it  is  afterwards  faid,  That  it  was  ready  to 
be  deliver'd  under  their  Hands  and  Seals^  which 
is  (ufficient. 

2.  To  the  Second,  it  was  anfwer'd^  That  tha 
Word  [3Hr6itratO^]  is  a  Subftancive  which 
governs  all  the- Words  in  the  fame  Sentence, 
and  is  all  one  in  Effect  as  if  it  had  been  faid3 
<&S  SBrfiitrato^)  fmict'  ttptt  fup  fe,  $  Mz* 
fixtrato?  gKfc'  arbitrator  SHr&itratog),  gg 
<®3&inatoe£  SilrfiitratoJ  pjefc'  txztttmina* 
toer,  &  SCrfixtrato?)  pjefcitf  afcjutiicatjex^ 
?*♦ 

3,  To  the  Third  it  was  anfwer'd,  That  the  Prtditf 
Word  [^?Ctlitt>]  being  annexed  to  the  Word 
[_Senock]y  (this  Word  [Senock]  being  not  mention- 
ed before)  was  void,  and  cited  3  Balft.  198, 199. 

And  fo  notwithftanding  the  Exceptions,  the  judgment 

Plaintiff  had  Judgment,  1  Ltfi.  ytfo-,' j6i*.    And  proguer\ 

1  he 
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he  adds,  that  it  was  affirm'd  upon  Writ  of  Er- 
ror in  ft.  R.  as  Serjeant  Selby  had  informed 
him. 

/.  Defendant  pleads,  $iti  SfigarD  taiU 
UlejpE,  $  ttionjlce  Ie  3£gatd,  and  Breach  for 
Non-payment  of  30  /.  tttjo',  That  the  Plain- 
tiff T.  non  fufimifit.  Defendant  demurs. 
I  Lut.  571 ,  &c. 

An  Objfeclion  was  made,  That  it  appear'd 
by  the  Condition  of  the  Bond  of  Submiffion 
that  the  Plaintiff  Tempkman  was  no  Party  to 
the  Submiffion,  for  that  the  Condition  is,  That 
if  the  Defendant  Ckmence,  ft&vtt  at!  (J  per* 
fo?ifi>  SBr&itriuntj,.  $c*    But  the  Plaintiff  's 
Wheh  an       Council  anfwer'd,  That  here  was  a  good  Sub- 
Award  (hall   miffion  by  Tempkman,  and  that  in  Effect  the 
be  good  by     Cafe  £  on]y  this .  £  Bond  is  made  by  the  De- 

quity"^.  fenc^ant  t0  Elizabeth  Tempkman  in  Truft  for  the 
Plaintiff  Tempkman,  which  Elizabeth  is  after.* 
wards  married  to  the  Plaintiff  Lynch.  Then  a 
Bond  is  made  by  the  Defendant  to  both  the 
Plaintiffs,  with  a  Condition  that  the  Defen- 
dant fhall  (land  to  the  Award  of  the  Arbitra- 
tors indifferently  elected,  as  well  on  the  Part 
of  the  Defendant,  as  on  the  Part  of  the  Plain- 
tiff Lynch ,  to  arbitrate  all  Matters  in  Contro-, 
verly  between  the  laid  Parties,  or  either  of 
them.  Now  when  Lynch  married  with  Eli- 
zabeth Tempkman,  who  was  Truftee  for  the 
Plaintiff  Tempkman,  Lynch  becomes  Truftec 
for  Temfleman,  then  when  Tempkman  joins  with 
Lynch  his  Truftee  in  the  taking  of  the  Bond 
of  Submiffion,  it  appears  that  he  had  fully  ai- 
fented  arid  agreed,  that  the  Matters  in  Control 

verfy 


fur  Arbitrement.  6$ 

verfy  touching  the  Bond  taken  by  him  in  the 
Name  of  Elizabeth  Temfleman,  fhould  be  de- 
termine by  the  Arbitrators,  which  amounts  to 
a  Submiffion  to  their  Award.     Upon  the  whole 
Argument,  Judgment  was  given  for  the  Plain- 
tiff^ for  moil  of  the  Judges  were  of  Opinion, 
That  a  Court  of  Equity  would  make  effectual 
all  that  was  in  the  Award,   for  which  there 
was  any  need  of  Equity  :  Vide  i  Lut,  $7 5*,  &c. 
And  there  it  is  fhewn  where  an  Award  fhall  Award  of 
be  good  by  reafon  of  Remedy  in  Equity,  and  a  Thing  to 
where  a  Thing  awarded  to  be  done  to  a  Stran-  be  done  t0 
ger  to  the  Submiffion  fhall  be  good  \  alfo  where  a    ranger 
an  Award  fhall  be  good,  though  a  Releafe  is 
awarded,   by  which  the  Bond  of  Submiffion 
fhall  be  releafed. 

ff.  $&£  upon  a  Bond  to  perform  an  Award 
upon  a  conditional  Submiffion.  23at,  That 
the  Arbitrators  awarded,  that  the  Defendant,  Award  mu. 
on  or  before  the  1 5  th  of  January  next  follow-  tVal  an(j rc* 
ing,  fhould  pay  the  Plaintiff  5*0  /.  and  that  the  clProca  ' 
Defendant,  at  fuch  Time  and  Place  as  the 
Plaintiff  mould  appoint,  fhould  make  publick 
Confeffion  of  his  Offence  for  beating  the  Plain- 
tiff; that  he  had  paid  the  faid  5*0  /.  and  that 
the  Plaintiff  had  not  appointed  any  Time,  &c 
JUcpE,  That  the  Arbitrator,  within  the  Time 
limited  by  the  Condition,  fecit  Strfiitrium 
fltit),  ($C*  by  which  he  awarded  that  the  De- 
fendant fhould  pay  to  the  Plaintiff  yo  /.  #  t\X* 
flagitiS  fette,  rjc*  and  further  awarded  the 
onfeffion  in  the  Bar  to  be  made  *,  and  fur- 
her,  that  upon  the  Payment  of  the  (aid  50/. 
he  Parties  fhould  give  Releafes  one  to  the 
ther,  and  that  he  had  appointed  a  Place  and 
"ime,  &c  and  had  given  the  Defendant  No- 
tice, and  that  the  Defendant  had  not  paid  the 

F  faid 


£6  BaralObr 

faid  jo  L  <£t  $oc  patat  c$  feeriffcare,  (|c. 

Defendant  demurs ;  and  after  divers  Excep- 
tions, the  Replication  was  adjudged  to  be  good* 
And  the  Opinion  of  the  Court  was,  That  the 
Award  was  good  «s  to  the  50  /.  and  that  it  was 
mutual  and  reciprocal,  and  that  the  Replica- 
tion was  good.  But  they  were  of  Opinion, 
As  to  die  That  tjie  Award,  as  to  the  A_ppointment  of  Place 
Tims  and  ancj  Time  of  the  Submiffion  and  Acknow- 
ledgment of  the  Offence,  was  not  good  ;  but 
yet  for  the  Pveafon  aforefaid,  the  Plaintiff  had 
Judgment.    Vide  2  L«r.  1597,  1601. 

f.  The  Defendant  pleads  $li!  3Egarb  fait. 
The  Plaintiff  (hews  the  Award.,  and  Breach 
for  Non-payment  of  28/.  12/.  $•  d.  Defen- 
dant demurs.  Vide  2  Lut.  1625-,  &c.  where 
another  Perfon  was  Party  to  the  Submiffion. 

Where  the  ff  Debt  upon  a  Bond  to  perform  an  Award, 
jfc/wW  de.  by  which  the  Defendant  was  to  pay  to  the 
parts  from  piaimjff  2J0/.  in  full  Satisfaction  of  his  Part 
*aelJar'  and  Share  of  the  Eftate  of  H.P.  at  feveral 
Days.    25ar  per  mil  9&sar£i  fain    &cpE, 

and  Breach,  That  the  Defendant  had  not  paid 
the  100/.  25*  S^arcii  Hcj6\  That  the  faid 
H.  P.  made  a  Nuncupative  Will,  and  his  Wife 
and  M.  the  Wife  of  the  Plaintiff,  Executors, 
and  that  the  Plaintiff's  Wife  died  before  the 
Submiffion,  and  the  Controverfy  was  between 
the  Plaintiff  and  Defendant  concerning  the 
whole  perfonal  Eftate  of  the  faid  H.  P.  which 
was  fubmitted,  &c.  but  the  Award  was  not  of 
the  whole  Perfonal  Eftate.  <&lltt  mojatut: 
in3Eege.  1  Lut.  382,  &c. 
^  1.  It  was  obje&ed  by  the  Plaintiff's  Coun- 
cil, That  the  Rejoinder  was  a  Departure  from 
jbeBar-,  for  that  thereby  the  Defendant  had 

affirm'd, 
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affirm'd,  that  no  Award  was  made  *  and  by 
the  Rejoinder,  by  a  ftrong  Implication,  it  is 
confefs'd,  That  the  Arbitrators  made  their 
Award,  but  that  it  was  not  made  of  the  whole 
perfonal  Eflate  of  H.  p.  and  cited  2  Saund.4%9. 
Roberts  vers' Marriot,  \  Sid.  180.  Morgan  vers 
Man,  Keiliv.  17^.  pi  8. 

2.  h  was  alfo  obje&ed,  That  the  Rejoinder 
was  apparently  falfe,  for  thereby  it  is  faid 
that  the  Award  was  not  of  the  whole  perfonal 
Eftate  of  B.  P.  whereas  by  the  Award  the 
2 jo/,  is  awarded  to  be  paid  to  the  PlainrifF  as 
his  full  Moiety,  Portion,  Part,  and  Propor- 
tion of  the  perfonal  Eftate  of  the  faid  H  P. 
which  is  to  be  intended  alfo  to  be  in  Satif 
fa&ion  of  his  Share  of  all  the  faid  perfonal 
Eftate.  And  moreover  'tis  awarded,  that  up- 
on  Payment  of  the  faid  2  jo  /.  the  Parties  (hall 
Igive  general  Releafes  one  to  the  other;  by 
which  there  is  a  final  Award  made  as  to  all  the 
perfonal  Eftate  of  the  faid  H.  P. 

The  Court  was  clearly  of  Opinion,  That  the 
Award  was  a  full  and  final  Award  >  and  alfo  it 
feem'd  to  them,  that  the  Rejoinder  was  a 
Departure  from  the  Bar,  1  Lut.  385-,  386. 


For  Bars  to  Attions  of  Debt  upon 
Arbitrement  without  Specialty. 

%  *T\Efendant  pleads,  c  Qd'  fecit  fcript'Obr 
JL/  '  pro  folutione  denar',  Repl'  qd'  non 
fecit.  Placit.  Gen.  277. 
JJl  f  Bar,  Per  Stat'  de  Limitations  qd'  Action 
non  accrevit  infra  fex  Annos,  2  Saund.  62. 
Jf.  c  Demurrer  al  Narr'  de  Arbitrement, 
z  Saund.  128. 

F  z  Btr 
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Bar  de  Arbitrio  performance  in  Cas\  fur 
Affumpfit* 

f.  €  T*\EP  confeffe  Submiffion  &  Arbitre- 
c  JLJ'  ment  fed  qd*  quer'  indebitat'  fuit 

*  DeP  in  4L  de  quibus  Arbitrator  antequam 
c  fee'  Arbitrium  hsbuic  notic'  &  noluit  facere 

*  quer'  allocationem  proinde.  Quer'  mora-j 
c  tur.  Et  judic  pro  DeP  pur  fault  in  Narr'J 
c  I  Saund.  30. 

jf.  '  Non  Afs\    Et  verede'm  pro  quer'.] 
c  Win.  En.  47 1 ,  alias  jo^. 

jf  k  Al  part  qd' folvit  denar' fecund*  form' 
c  Arbicrii,  al  refid'  Def '  placitat'  fcriptum  Re- 
c  laxationis.  RepP  qd'  non  folvit  6c  Iffuev 
c   1  Mod.  Int.  57. 

ff.  c  Proteff  qd'  Arbitrator'  null'  fecer'  Ar- 
c  bitriurn,  pro  placito  qd*  nullum  Arbitrium! 
4  deliberat'  aut  parat'  fuit  deliberari  fecund',  &c.i 
c  Repf,  qd'  Arbitrium  fadum  fuit  &   parat'P 

*  deliberari  fub  manu  &  figill'  Arbitrator',  Ed 
'  Exit' inde,   1  Mod.lntr.  J8. 


Further  Obfervations  concerning  Awards  J 
with  fever  al  Authorities  from  the  late  Re-\ 
ports  relating  to  Award  and  UmpiA 
rage^  by  Way  of  a  Summary,  &G 

IF  the  Parties  fubmit  themfelves  to  the  Award! 
of  certain  Perfons^  and  if  they  cannot  agreej 

as^o"0 aft X  d  l^en  t0  ^ie  Ordinance  of  another  as  Umpire: 
If  the  Arbitrators  make  their  Award  of  Parj 
eels,  the  Umpire  (hall  not  make  his  Award  of 
the  other  remaining  Part. 

But 


! 
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But  if  the  Submiffion  be  fuch,  that  the  Urn-  Where  not 
pire  fhall  make  his  Award  of  the  Whole  or  Part,  ban'd. 
then  it's  faid  he  may  make  Award  of  fuch  Part 
with  which  the  Arbitrators  have  not  meddled. 
39  H.  6.  10.  a,  ii.  b. 

In   Debt  upon  a  Bond  conditional  to  per-  When  the 
form  an  Award,  to  be  made  by  Two  by  fuch  a  Arbitrators 
Day,  and  if  they  cannot  agree,  then  to  the  *nd  Umpire 
Umpirage  of  A.  B.  fo  he  award  by  the  fame  ^ethefams 
Time :  And  'tis  there  faid,  that  where  the  Ar- 
bitrators and  Umpire  have  the  fame  Time,  if 
either  make  an  Award  it  is  fufficient.   But  then 
all  agreed,  that  an  abfolute  Refufal  of  the  Ar- 
bitrators mould  be  alledged,  as  to  fay,  That 
they  altogether  refufed,   and  not  to  fay  that 
they  did  not,  nor  could  not  make  the  Award. 
2  Keb.  5-62,619.    Siderf.^zS.    I  Mod.  Rep.  iy. 
See  after. 

If  the  Arbitrators  do  wholly  defert  it,   the  Defertion  by 
Umpire  may  Award ;  for  if  the  Arbitrators  Arbitrators. 
defert  only  one  while,  they  may  take  it  up 
within  the  Time.     Siderf.f^f. 

But  where  the  Arbitrators  are  left  to  choofe  Arbitrators 
the  Umpire  in  the  fame  Time,  and  do  (b,  t0  cho°fe  an 
they  thereby  relinquifh  their  Power,  efpecially  UmPire» 
where  the  Submiffion  to  an  Umpire  is  upon 
their  Difagreement,   otherwife  an  Award  by 
the  Umpire  within  their  Time  is  void.    1  Keb. 
6.  848.  2  Kcb.  ji^,.    1  Mod.  Rep.  274. 

In  Debt  upon  a  Bond  to  perform  an  Award  Umpire ele- 
of  Arbitrators,  fo  as  it  be  made  by  the  Second  &ed  by  Ar- 
of  March,  and  if  not  agreed  then,  to  the  Urn-  bltra^ors» 
pirage  of  whom  A.  and  B.  ele£t,   fo  as  he  a- 
ward  by  the  Fifth  of  March.    It  was  objected, 
that  the  Umpire  was  ele£ted  but  theThiid  of 
March  >  but  the  Court  faid,    If  he  were  ele- 
cted on  the  Fourth,  it  was  fufficient,  3  Keb.  387. 

F  ;  Note, 
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Ufual  Couvfe 
of  Submif- 
fion. 

Good  Sub- 
tniflion. 

To  pay  to  a 


As  to  the 

Arbitrators 
Time  before 
Umpirage, 


Note,  That  the  ufual  Courfe  is  now  by 
Bond,  with  a  Time  over  for  the  Umpire,  ifi 
cafe  the  Arbitrators  make  no  Award. 

What  Things  are  neceflary  to  make  a  good 
Submiffion,  and  a  good  Award,  Hard.  Rep.  43, 
44,  &c 

An  Award  that  one  of  the  Parties  mall  dif 

ThirdPerfon.  charge  the  other  from  his  Undertaking  to  pay 

a  pebt  to  a  Third  Perfon,  a  good  Award. 

1  Mod.  Rep,  9.   2.  Keb.  5*46.   1  Cro.  5-41. 
Judge  Twifden  laid,  (upon  a  Motion  in  Ar- 

reft  of  judgment,  becaufe  an  Award  was  not 
good)  That  the  Umpirage  could  not  be  made 
rill  the  Arbitrators  Time  wqtq  out ;  and  if  any 
fnch  Power  be  given  to  the  Umpire,  it's  naught 
in  its  Conftitucion,  for  Two  Perfbns  cannot 
have  a  feveral  JurifcJicTion  at  one  and  the  fame 
Time.  1  Mod.  Rep.  15.  274.  2  Keb.  562. 
2.  Sand.  129.   I  Sid,  4^5'.   1  Roll.  261, 

1  Cro.  263,   Arbitrators  may  nominate  an 
Umpire  within  their  Time  for  making  their 
nate  anUm-  Awards,  fo  that  the  Chufing  the  Umpire  doth 
pire*  not  extinguifh  their  Authority,  as  on  or  before 

the  19th  of  February.  It  is  true,  the  Arbitra- 
tors might  chufe  him  upon  that  Day,  or  be- 
fore, but  yet  ftill  they  might  have  made  an  A- 
ward,  and  therefore  he  could  net.  1  Mod.  275*, 

2  Sand.  1 3  2.    See  after. 

Submiffion  to  Submiffion  of  an  Award  to  Four,  fo  that 
£our  to  be  they  made  it  by  the  16th  of  November,  and 
fejp*  h?  Signified  it  under  the  Hands  and  Seals  of  Two 
of  them,  and  then  alledges  the  Award  under 
Two  of  their  Seals :  To  which  the  Defendant 
demurred,  conceiving  the  Award  to  be  void 
becaufe  the  Submiffion  was  to  Four.  But  the 
Court  gave  Judgment  for  the  Plaintiff  accord- 
ing to  the  Cafes  in  2  Cro.  276,  &  400.  Vide 
1  Ven.  50.   1  Roll.  223,37^  3  Bul(t.6z.  2  Keb. 


When  they 
may  nomi- 
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If  the  Defendant  be  the  Caufe  that  no  A- If  Defendant 
ward  is  made,  it  is  as  much  a  Forfeiture  of  his  n'nder«the 
Bond,  as  not  to  perform  it  would  be.  i  Vent,  yi,    Award- 

In  Debt  upon  Bond  conditioned  to  perform  Date  of  the 
an  Award,  Defendant  pleaded  Nullum  fecerunt  Submifllon 
Arbitrium.     Plaintiff  replies,  and  fets  forth  the  Bon(i* 
Award  which  did  exprefs  the  Bond  of  Sub- 
miflion to  be  dated  the  17th  of  February,  where- 
as it  was  dated  the  10th  of  Feburary'  and  for 
that  mifrecital  the  Defendant  demurred.    But 
the  Court  held  clearly,  that  it  did  not  hurt  the 
Award.    And  (b  if  the  Submiffion  had  been  of 
divers  particular  Matters,  yet  if  they  had  med- 
dled with  the  Things  only  fubmitted  it  had 
been  well  enough.  1  Vent.  184. 

If  no  Place  be  mentioned  in  Pleading  where 
the  Award  was  made,  it  is  naught,  2  Vent,  72. 
But  the  Plaintiff  may  fhew  in  his  Replication, 
that  the  Award  or  Submiflion  was  made  at  fuch  place  of  A- 
a  Place,  2  Broivnl.  1  37.  But  where  an  Award  ward  mad& 
is  pleaded  in  Bar  of  a  Trefpafs,  a  Place  mufl 
be  laid  where  the  Submiflion  was  made,  Oo. 
JE/«i.  66.  b. 

That  an  Award  may  be  by  Word  of  Mouth  \ 
and  he  that  fets  forth  fuch  Award  is  not  tied  to 
Stridnefs  of  Words^,  but  'tis  fufficient  to  fhew 
the  Effect  and  Subitance  of  what  was  Award, 

2  Vent,  242. 

But  Note,  The  Condition  of  the  Bond  mufl 
be  regarded.     Vide  ante* 

An  Award  to  pay  the  Charges  of  a  Suit  Award  topay 
may  be  good  though  the  Sum  is  uncertain,  for  c*J.e  Charges 
it  may  eafily  be  reduced  to  Certainty.  Id.  243.  °  a  U1C* 

3  Lev.  18.  Vide  pofiea. 

That  where  Money  is  awarded  to  be  paid 
to  a  Man,  and  no  mention  made  of  his  Exe-  Executors. 
GUtors,   yet  in  cafe  that  he  dies  before,  the 

F  $"  Money 
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So  that,  &c. 
how  taken. 


Simile; 


Ifallonone 

Part. 

Arbitrement 
a  Specialty. 


Ley  Gagcr. 


Award  and 
U  pi  rage  li- 
mired  to  the 
fame  Day. 


Or  to  next 
Dav, 


Bar  al  Obi' 

Money  fhall  be  paid  to  his  Executors ;  for  an 
Award  creates  a  Duty,  and  the  Executor  fhall 
releafe  where  the  Teftator  was  awarded  fo  to 
do.     Id.  249. 

(  If  a  Submiflion  be  conditional,  with  [So  that 
the  Arbitrator  arbitrate  all  Differences],  the 
Arbitrator  may  not  make  his  Award  of  Parcel 
of  the  Differences,  if  he  had  Notice  of  more. 
1  Saund.  32. 

Alfo  if  the  Submiflion  be  conditional,  with 
a  [So  that,  &c.l  and  the  Arbitrator  makes  no 
mention  in  his  Award  of  Part  of  the  Diffe- 
rences of  which  he  had  Notice,  yet  the  Award 
is  good,  if  he  award  general  Releafes  on  both 
Sides.     Id.  33.  (1  Lev.  y8.j 

An  Award  where  all  is  to  be  performed  on 
one  Part  and  nothing  on  the  other,  is  void. 
Id.  S.  $16.  2  Saund.  190. 

An  Arbitrement  under  the  Hand  and  Seal  of 
the  Arbitrator,  is  a  Specialty  not  limited  by 
the  Statute  of  21  Jac.  i,  c.  16.  Vide  2  Saund.  6% 
66,  67.  ■* 

A  Man  may  wage  Law  againft  an  Award 
under  Hand  and  Seal,  if  the  Submiffion  was 
not  by  Specialty  under  the  Hand  and  Seal  of 
the  Party  that  fubmitted  to  fuch  Award.  Idem 
6h  74- 

If  a  Submiffion  be  to  Arbitrators,  and  that 
if  they  difagree,  then  to  an  Umpire,  and  the 
Award  and  Umpirage  are  limited  to  the  fame 
Day,  there  the  Power  of  the  Umpire  is  void, 
unlefs  that  the  Arbitrators  difagree*  and  declare 
that  they  will  not  intermeddle  afterwards.  Id. 
130,132, 

It  a  Submiflion  be  to  Arbitrators,  fo  that 
they  make  their  Award  to  Morrow,  and  if 
they  cannot  agree,  then  to  an  Umpire,  fo  that 

he 
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he  make  his  Umpirage  to  Morrow  or  next  Day, 
in  fuch  Cafe  the  Umpire  cannot  make  his  Um- 
pirage on  the  Morrow.     Idem  130,  151. 

The  exprefi  Agreement  of  the  Parties  by  Exprefs  A- 
Submiffion  may  make  an  Umpirage  good,  a!-  greement  of 
though  the  fame  Time  is  limited  for  the  Arbi-  Parries, 
trator,   and  for  the  Umpire  to   make  their 
Award  or  Umpirage.     Idem  132. 

It  was  agreed  by  the  Court,  That  the  Ar-  Umpirewhen 
bitrators,  within  the  Time  limited  to  make  t0  be  ch°re«- 
their  Award,  may  choofe  an  Umpire  to  make 
an  Umpirage  after  the  Time  for  their  Award 
determined,  according  to  the  Cafe  of  Jennings 
and  Vandiput  in  Cro.  Car.  273.  and  in  RoU  262. 
Idem  Saund.  133.   Vide  ante. 

If  all  Debts,  Sums  of  Money,  and  Demands,  How  a  Re- 
are  fubmitted  to  Arbitrement,   the  Arbitrators  leafe  may  ex- 
have  Power  to  Award  a  Releafe  of  all  Bonds.,  tear 
Specialties,  Judgments,   Executions,   and  Ex- 
tents, by  which  the  faid  Debts,  Sums  of  Mo- 
ney,  and  Demands,  are  due.    Idem  190. 

Alfo  in  Debt  upon  Arbltremmt  the  Defen-  Releafe  of 
dant  fhall  not  avoid  the  Award,  becaufe  a  Re-  *H  Bonds, 
leafe  is  awarded  of  all  Bonds  and  Judgments, 
though  Bonds  and  Judgments  were  not  within 
the  Submiffion,  unlefs  he  (hew  fpecially  that 
there  were  (bme  Bonds  or  Judgments  between 
the  Parties.    Ibid. 

An  Award  between^,  and  B.  that  A,  /hould  whereAward 
pay  10  /.  to  B.  and  j/.  to  a  Stranger,  and  that  void  in  Part, 
B.  fhall  give^.  a  general  Releafe,  the  Award  and  Sood  ia 
as  to  the  jj.  is  void,  but  good  for  the  Refi-       c* 
due3  becaufe  B.  had  no  Prejudice,   although 
the  5  /.  were  not  paid  to  the  Stranger,  for  no- 
thing more  than  10/.  was  intended  him,  and 
for  his  Benefit.     Idem  29;. 

An  Award  that  one  of  the  Parties  fhall  be  Award  to 
bound  in  a  Bond  to  the  other,  is  good  enough ;  find!  Sureties. 

but 
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but  not  that  he  fhall  find  Sureties  to  enter  iuto 

an  Obligation.     Idem  3  37. 
Several  A-  Upon  a  Promife  to  perform  an  Award,  which 

aions  for  fe-  was,  that   the  Defendant  fhould   pay  feveral 
veral  Sums.     Sums  of  Money  at  feveral  Times,   an  Action 

lies  for  the  firft  Sum,  and  new  Actions  for  the 

other  Sums  as  often  as  they  fliall  become  due. 

Idem  ibid. 
Award  made      Defendant  pleads  an  A'waid  which  is  on  one 
good  by  Re.  part  only.     The  Plaintiff  replies,   and  fhews 
plication.       the  Refidaej  by  which  >cis  made  fufficient,    The. 

Defendant  cannot  traverfe  it.  1  Lev.  154. 
Releafe.  ^n  Award  to  releafe  aii  Demands  generally, 

is  intended  Demands  to  the  Time  of  the  Sub- 
miflion,  and  good  \  but  of  all  Demands  to  the 
Time  of  the  Award  is  void.  5  Lev.  188,  344. 
Several  Dif-        Debt  upon  Bond  to  perform  an  Award,  the 
ferences  ci-     Defendant   pleads  no  Award :   The  Plaintiff 
r*d>  *"<* the    fets  forth  the  Award,  citing  Differences  con- 
Award  as  to    csrnjng  a  Houie,  divers  Elms  and  Arrears  of 
Rene.    And  the  Arbitrators,  to  make  a  final 
End,  awarded  the  Defendant  fhould  pay  the 
PlaintifF  4/.  for  all  the  Arrears  of  Rent;  and 
adjudged  good  upon  Demurrer,  that  the  4/. 
fhould  be  intended  in  Satisfaction  of  all,  the 
others  not  appearing,  but  only  by  the  recital 
of  the  Award.  1  Lev.  1:2,  133. 
Award  leaves      Submiffion  by  A.  and  B.  of  one  Part,  and 
cbiit oneParty.  C.  of  the  other  Part;  and  the  Award  made 
only  between  A.  and  C.    was  adjudged  void 
upon  the  Defendants  demurrer.    1  Lev,  139. 
Alfb  there  held,  that  the  Words  [So  that  the 
Umpire.         Arbitrators,  &c~]  does  refer  as  well  to  the  Um- 
pire,  2  Cro.  278.    3  O0.  838.     The  Plaintiff 
perceiving  the  Opinion  of  the  Court  to  be 
Difccntimi-    againft  him,  prays  Leave  to  difcontinue,  which 
f"i!j0t  aI"    was  denied  him ;  for  the  Court  permits  DiC 
continuances  in  cafe  of  a  Bond  for  Payment 

of 


lowed. 
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of  Money,  yet  never  in  cafe  of  a  Bond  to  per- 
form an  Award,  unlefs  upon  extraordinary  Oc* 
cafions.    Ibid.  &  140. 

Where  the  Arbitrators  and  Umpire,  both  Arbitrators 
named  by  the  Parties,  have  the  fame  Day,  the  and  Umpire 
Umpire  cannot  make  any  Award,   as  upon  a  have  the  fame 
$ond  to  perform  an  Award,  fo  that,  &c  ac  Day* 
or  before  the  Feaft  of  St.  Michael*  and  if  they 
made  none,  then  to  perform  the  Umpirage  of 
J.  S.  fo  that,  &c.  at  or  before  the  faid  Feaft 
of  St.  Michael.    The  Defendant  pleads,  that  the 
Arbitrators  made  no  Award,  neither  did  the 
Umpire  make  any  Umpirage.    The  Plaintiff 
replies,  No  Award ;  but  fets  forth  an  Umpi- 
rage, and  affigns  a  Breach  upon  it.    The  De- 
fendant demurs ;  and  the  Subrniffion  was  ad- 
judg'd  to  be  void,  i  Lev.z&<;. 

Note,  h  was  faid.  If  it  had  been  that  if  the  Submifllon 
Arbitrators  made  none,  then  to  fuch  Umpire  waved  by  the 
as  they  fhould  name  might  have  been  good,  .Arbitrators, 
becaufe  by  their  Nomination  of  an  Umpire 
they  had  waved  the  Subrniffion  to  themfelves ; 
but  then  it  feems  it  ought  to  be  pleaded  that  the 
Arbitrators  had  refufed  to  make  any  Award, 
and  (b  here:  Whereupon  Judgment  was  given 
for  the  Defendant.    Vide  ante>   and  Dyer  347. 
I  Roll.  Abridg.  261. 

Subrniffion  to  A.  and  B.  and  if  they  could  Same  Day 
not  agreed,    to  fuch  Umpire  as  they  fhould  given  to  Ar- 
eled,  (b  as  before  the  Firft  of  May,  &c    The  y£at?"an$ 
Arbitrators  before  their  Time  expired   choofe       ^ir ' 
an  Umpire,    and  afterwards  themfelves  made 
an  Award.    It  was  obje&ed,  that  by  choofing 
an  Umpire  they  had  determin'd  their  Power, 
and  put  all  into  the  Power  of  the  Umpire.    Ju- 
ftice  Twifden  inclined  that  the  Award  was  good, 
and    cited    the   Cafe  of  Bernard  and  King% 
StiUi  305.  faid  to  be  fo  adjudged.    It  was  an- 

fwgfd* 
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fwer'd,  In  that  Cafe  the  Arbitrators  ar>d  Um- 
Arbltrators     pire  were  both  ele&ed  by  the  Parties  j  but  here 
difchar  ged.     the  Umpire  is  elected  by  the  Arbitrators,  where- 
by they  had  difcharged  themfelves  of  all  their 
Authority  :  And  only  Two  Juffices  being  in 
Court,  it  was  adjoum'd.    i  Lev,  174. 
M  vei  ante        The  like  Submiffion,  fo  that  the  Arbitrators 
l^Ftb.  toAr-  #g  vel  ante  19  Feb.   the  Umpire  ad  vel  ante 
aTwUnle      20  M'  ,  The  Defendant  pleads    no   Award 
20  f^.  to  the  made.    The  Plaintiff  agrees;  but  that  10  Feb. 
Umpire.         the  Arbitrators  elected  an  Umpire,  who  made 
an  Umpirage,  and  thereupon  affigns  a  Breach. 
The  Defendant  demurred,  and  argued  that  the 
Umpirage  was  void,  being  made  before  the 
Power  of  the  Arbitrators  was  determined.     But 
it  was  faid  on  the  other  Side,  that  their  Power 
was  determined  by  their  ele&ing  the  Umpire  5 
otherwife  where  the  Umpire  is  appointed  by 
the  Party  fubmitting,  and  he  makes  his  Um- 
pirage before  the  Time  limited  for  the  Arbi- 
trators to  expire.     But  yet  Twifden  and  Moreton 
ftrongly  inclined  that  the  Umpirage  was  void, 
and  the  Power  of  the  Arbitrators  not  abfolutely 
determined  by  the  Ele&ion  of  an  Umpire, 
they  having  not  abfolutely  refuted  to  make  any 
Award.     Rainsford  feemed  to  be  of  a  contrary 
Opinion;  and  it  was  adjourn'd.  1  Lev.  302. 
Defendant  to       That  one  fhould  pay  on  Condition,  Releafes 
pay  an  Attor-  to  be  given  to  each  other,  and  that  the  De- 
ney'sBill.       fendant  fhould  pay  an  Attorney's  Bill;    and 
affigns  a  Breach  that  he  deliver  d  him  the  Bill, 
amounting  to  40/.    and  he  had  not  paid  it, 
good,  3  Lev.  \  8.  for  the  Money  upon  the  Bill 
was  certain  by  the  Delivery  of  the  Bill. 
Releafe.  ^  tne  Releafe  he  to  be  made  upon  perfor- 

mance of  that  which  is  well  awarded,  'tis  good. 
3  Lev.  413. 

Award 
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Award  to  pay  in  or  at  the  Houfe  of  a  Stran-  Place  of  Pay. 
ger,  good.     Idem  1 5-3.  ment- 

Note,  By  a  Statute  of  9  &  10  IV.  3.  c.  15-.  By  oc^  1© 
After  the  nth  of  M&y  1698.    all  Merchants  w:\  thefub- 
and  Traders,  and  others,  defiring  to  end  any  belf^°a^emay 
Controverfie,    Suit,    or   Quarrel,    (for  which  R^of  * 
there  is   no  other  Remedy  but  by   perfonal  Court. 
Action  or  Suit  in  Equity)  by  Arbitration  may 
agree,  that  their  SubmifTion  of  the  Suit  to  the 
Award  or  Umpirage  of  any  Perfon  or  Perfbns, 
fhould  be  made  a  Rule  of  any  of  his  Maje- 
fty's  Courts  of  Record  which  the  Parties  fhall 
*choofe,  and  may  infert  fuch  their  Agreement  in 
their  Submiffion,  or  the  Condition  of  the  Bond 
or  Promife.  And  upon  producing  an  Affidavit  of  affidavit, 
fuch  Inferring,  and  upon  reading  and  filing  fuch 
Affidavit  in  the  Court  (b  chofe,  the  fame  may 
be  entred  of  Record  in  fuch  Court ;  and  a 
Rule  of  Court  fhall  thereupon  be  made  that 
the  Parties  fhall  fubmit  to,  and  finally  be  con- 
cluded by  fuch  Arbitration  or  Umpirage:  And  Penalties  for 
in  cafe  of  Difbbedience  thereto,    the  Party  Contempt, 
neglecting  or  refufing  (hall  be  fubje<ft  to  all  the 
Penalties  of  contemning  a  Rule  of  Court,  and 
Procefs  fhall  iffue  accordingly,  which  fhall  not 
be  ftopp'd  or  delay'd,  unlefs  it  appear  on  Oath 
that  the  Arbitrators  or  Umpire  misbehaved 
themfelves,  and  that  fuch  Award  was  corrupt- 
ly or  unduly  procured :  In  which  Cafe  fuch  Corrupt  A- 
Arbitration  or  Umpirage  fhall  be  void,  and  ward,  &c. 
let  afide  by  any  Court  of  Law  or  Equity,  fo  void- 
as  fuch  Corruption  or  undue  Practice  be  com- 
plained of  in  the  Court  where  the  Rule  is 
made  for  fuch  Arbitration,  before  the  laft  Day 
of  the  next  Term  after  fuch  Arbitration  made 
and  published  to  the  Parties. 

4  ^  If 
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Q  If  the  Clauft  may  not  be  to  the  Purpofe 
following  at  the  End  of  the  Condition  ?  viz* 

And  the  above-bound  A.  B.  doth  agree,  and 
defire,  That  this  his  Submiffion  to  the  Award 
above  mentioned  be  made  a  Rule  of  Her  Ma- 
jefty's  Court  of  Queens  Bench,  purfuant  to  the 
late  A6t  ©f  Parliament  for  this  Purpofe  pro- 
vided. 

And  fo  the  like  for  the  other  Party  in  the 
Condition  of  his  Bond  of  Submiffion. 


For  d  general  View  of  all  Matters  relating  to 
this  Head  of  Arbitrament  :  See  the  late 
General  Abridgment  of  the  Common  Law, 
printed  1 705.  viz. 

1.  /^vF  what  Things  it  may  be.  Ibid. 
\J>  fo.  5-15. 

2.  Where  the  Submiffion  is  with  a  Condition 
to  perform  \  it  in  what  Cafes  the  Condi- 
tion is  broke,  if  it  be  not  performed.  Idem 
5- 14,  &c. 

3.  Of  what  Things  they  make  an  Award. 
Idem  5*18. 

4.  What  Things  fhall  be  faid  to  be  fubmitted. 
Idem  5*  1 9. 

j.  What  fhall  be  a  good  Award,  where  the 
Award  is  to  do  a  Thing  out  of  the  Sub- 
miffion  to  a  Stranger,  or  by  a  Stranger. 
Idem  5"  20. 

6.  What  Things  may  be  awarded  to  be  done, 
and  of  Things  impoffible,  unreafonable, 
and  againft  the  Law.     Idem  ^22,  &c. 

7.  How  it  may  be  made.    Idem  5-24,  &c. 

8.  How  it  is  to  be  made.    Idem  5:27. 

9.  Of 
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9.  Of  an  Award  of  one  Pare  only.  U.  5-29. 

10.  When  the  Submiffion  is   general  without 
an  It  a  qd\  &c.  de  premijfis.     Id.  5-33. 

11.  What  mall  be  an  Award  of  all.  11.  £34. 

12.  In  what  Cafes  an  Award  fhall  be  void  in 
Part,   or  in  the  whole.    Idem  $36. 

13.  When  the  Submiffion  is  ha  qd'  fiat  de  pre- 
m'tffit.     Id.  5-39. 

14.  Of  Umpirage.     Id.  540. 

15-.  In  what  Cafes  the  Award  mall   be  void 
for  Uncertainty.     Id.  5-43. 

16.  In  what  A&ions  ic  mall  be  a  good  Bar, 

Id.  5-4  £,  &C. 

17.  What  Award  (hall  be   a  good    Bar    of 
Actions,  &c    Id.  5-47. 

18.  What  Perfons  mail  be  bound  by  their  Sub- 
miffion.    Id.  5*49. 

1 9.  Who  mail  take  Advantage  of  an  Award, 
Ibid. 

20.  Of  a  Declaration  upon  an  Award.  Ibid. 

21.  Of  Plea,  Replication,  and  Breach,  Id.  5  j^ 
(ah  ??o,)  &c. 

22.  Of  the  Performance  thereof.     Id.  5-76, 


Attachment  fur  Arbitrement. 

N~Ote>    That  when   the  Court  refers   the  When  the 
Cauie  by  Rule  to  the  Arbitrement  of  Court  refers 
J.  S.  though  it  be  void,   yet  the  Court  will t0  Ar°itre- 
force  the  Parties  to  fubmit  to  it,  till  it  be  avoid-  ment* 
ed  by  Plea,  1  Keb.  fo.  130.  15  Car.  2.    But  fee 
the  late  Ad. 

Upon  a  Rule  to  give  Bond  to  fubmit  to  an  Rule  to  fub- 
Award,  no  Attachment  lieth.  1  Ktb.  par.  128.    mittoanA. 

r  *      :         ward. 

3  When 
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Attachment 
denied. 

Where  the 
Parties  fub- 
mit to  a  Rule. 


If  the  Party 
will  not  fub- 
mit  accord- 
ing to  his 
Confent. 


Where  not 
againft  a  Cor 
poration. 


Upon  a  Rule 
of  Aflize 
made  a  Rule 
of  Court. 


When  the  Rule  of  Court  is  for  doing  a  par 
ticular  Act,  an  Attachment  lieth  ,•  but  contrary, 
where  'tis  generally  to  fubmit  to  an  Award; 
and  therefore  upon  a  Motion  for  an  Attach- 
ment upon  Breach  of  a  Rule  of  Court  to  fub- 
mit to  an  Awards  it  was  denied,  i  Keb.  138. 

In  1  Keb.  fag. 634.  it  is  fet  down  for  a  Rule, 
That  when  the  Parties  by  Rule  of  Court  fub- 
mit to  Award,  he  that  will  have  an  Attach- 
ment muft  by  Affidavit  fuggeft  Breach ;  and 
then  the  Defendant  may  come  in  and  plead, 
that  they  made  no  Award,  or  fhew  Caufe  why 
an  Attachment  mould  not  be  awarded,  and 
fo  the  Matter  may  come  in  Debate.  But  no 
Attachment  may  be  awarded  on  general  Sug- 
geftion  of  Breach  without  Notice. 

An  Attachment  was  moved  againft  the  De- 
fendant for  Non-performance  of  an  Award 
fubmitted  to  by  the  Rule  of  the  Court  made 
by  Confent,  as  is  ufed  in  the  Common  Pteas^ 
which  the  Court  refufed,  becaufe  hereby  all 
Awards  would  be  affirm'd  as  good,  how  void 
fbever.  But  if  the  Party  will  not  fubmit  ac- 
cording to  his  Confent,  the  Court  will  grant 
an  Attachment.     2  Keb.  fag.  4.2. 

Li.  2.  fag.  1.    An   Attachment  cannot  be 
'  granted  againft  a  Corporation  upon  a  Refe- 
rence by  Rule:    But  otherwife.   if  the  Rule 
were  between  A.  B.  and  C.  who  comprife  the 
Corporation. 

An  Attachment  was  pray'd  for  not  perform- 
ing an  Award  made  by  the  Lord  Chief  Baron, 
by  Rule  of  Aflize  made  a  Puale  of  Courts 
which  Keeling  Chief  Juftice  denied,  unlefe 
made  by  the  Court,  and  faid,  The  Attachment 
might  be  for  not  fubmitting,  but  not  when  an 
Award  is  made :  But  the  Court  held  the  contra- 
ry, yet  an  Attachment  wasdenied,  2  Keb, p.  645. 

Vide 


fur  Arbitrament.  8i 

VUe  Siderf.  45-2.  pi.  19.  Bat  fee  2  Kei<  p.  58^. 
where  'twas  granted  for  not  obeying  an  Award 
made  by  Rule  of  Aflize,  after  made  a  Rule  of 
Court. 

Holloway  pray'd  to  fee  afide  an  Attachment  Attachment 
and  Rule  of  Court  on  an  Award  made  unrea-  "well  for 
fonably.     But  it  was   not  allowed    for  the  A-  ^r^fcr 
ward  good  or  bad,  being  on  Reference  agreed  ^oTfubrnL^ 
by   Council.,  whereby  the   Caufe  is  put  off.  ting. 
On  Weftm.  1.  cap.  there  ought  to  be  a   Rule 
for  Performance,  for  Abufe  to  the  Court,  and 
Confent  to  the  Psrty.     And  per  Curiam,  the 
Common  Pleas  are  now  fatisfied  to  grant  thefe 
Attachments ;  and  that  not  only  for  not  fub- 
raitting  to  the  Award,  as  was  refolv'd  by  all  the 
Judges  at  Oxford \  in  the  Cafe  of  Lord  Howard 
Earl-Marftal,  but  alfo  for  Non- performance ; 
and  fo  it  was  granted,  3  Keb.p.  104,  105-. 

Tollexfen   pray'd  Stop   of  an  Attachment 
againft  the  Defendant,  for  not  performing  an 
Award  on  Reference  at  Affizes.     But  it  was 
not  allowed  ;  for  the  Trial  being  thereby  put 
off,  the  Party  would  be  deluded  if  no  Attach- 
jment  mould  be  granted  thereon.     And  albeit  Subn?iffio?i 
khe  Matter  was  for  Butter  and  Cheefe  fold  by  not  t0  be  «Io» 
the  Copartner  for  21  /.  and  above  45-  /.  given  {oty' 
to  one  Copartner  by  the  Arbitrator  unheard » 
yet  per  Curiam^  either  no  Submiffion  ought  to 
to  be,   or  not  to  be  elufory.    But  on  bringing  Refcrence  on 
in  the  Money,  a  Reference  was  ordered,  3  Ke-  bringing  in 
*"*  ?ag-  446*    2  &&>  p-  585.     But  fee  the  late  the  Money, 
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Bar  in  Debt  fur  ObF  Vic  #  at 
Officiar\  &c. 


mr\  Againft  ^  ^T^HE  Defendant  after  Oyer  demurs 
one  upon  to  the  Declaration  upon  Two 

Two  Sheriffs  Sheriffs  Bonds ;  and  it  was  there- 

Wow1  Ob  -A-       upon  argued   for  hitIlj   that  thQ 

Iigors.mC      "  Declaration  was  ill,  beeaufe  the  Plaintiff  had 

declared  againft  the  Defendant  only,  whereas 
it  appeared  upon  the  Oyer  that  they  werejoint- 
Bonds,  and  that  Two  others  were  jointly  bound 
in  the  fame  Bonds,   and  fo  the  Declaration 
againft  one  alone  ought  to  abate. 
How  the  De-      But  it  was  anfwer'd  by  the  Plaintiff's  Council, 
fendant ought  That  the  Declaration  was  good  enough;  for 
to  plead  or      although  that  Two  others  are  named  in  the 
emur.  Bonds,  yet  it  does  not  appear  that  they  put 

their  Seals  to  it ;  and  if  the  Bonds  were  not 
fealed  by  them,  then  the  Bonds  were  /ingle 
notwithftanding  the  Two  other  Perfbns  being 
named.  But  if  in  Truth  the  other  Two  Per- 
fons  had  fealed  the  Bonds  as  well  as  the  De- 
fendant, then  the  Defendant,  if  he  would  have 
taken  Advantage  of  it,  ought  not  to  have  de- 
murred upon  the  Oyer,  but  he  ought  to  have 
pleaded  in  Abatement,  That  the  other  Two 
Perfons  fealed  the  faid  Bonds,  and  that  they 
were  yet  alive,  and  ib  pray'd  Judgment  of  the 
Bill,  as  appears  by  28  Hen.  6.  3.  &Cro.  EliZn 
494,  &  5-44.  Afcue  and  HollinfwortPs  Cafe ; 
and  the  whole  Court  was  of  the  fame  Opinion, 
and  Judgment  was  Jjtven  for  the  Plaintiff 
Ni(t}  &€.    But  afterwards  it  was  ftay'd  upon 

Pre. 


fur  Obi'  Vic',  &c. 

Pretence  of  an  undue  Profecution  by  an  At- 
torney that  was  concern'd  in  the  Bonds,  they 
being  Sheriffs  Bonds  for  Appearance.     Vid* 
i  I  Saund.  289,  Sec. 

Vic  Com*  vers"  §ubvic  fur  QbF  pur  per" 
former  Covenants* 

Jjf.  c    pVErx  fur- Obi'  per  Vic'  vers' Subvie'  Bar  pur -per* 
*    I  J  ove  Condition'  pur  performer  Co-  mancefped- 
f  venants  in  Indentur',  Def '  placitat7  le  Inden-  ^- 
r.  ture  &;  performance  fpecially.    Kepi5,  Pro- 
l-  teft7,  &c.  pro  placito.     Qd7  Ca7  fa',  delibe- 
:  rat*  fiat'  Subvic7  vers5  T.  de  15 1 1.  exequend7 

*  virtute  cujus  Def'  cepit  T.  in  executione  Sc 
5  extra  cuftod'  ejus  ad  largum  ire  premifit 
'  per  quod  Quer'  coactus  fuit  folvere  debitum, 

*  Sic  Def  non  indempn'  confervavit,  Quer' 

*  de  efcapio. 

'  Rejb',  Qd'  Quer-  non  fee*  Def  aliquod  |fcep.-&judic* 
f  fpeciale  Warrant*  pro  executione;  predicY  proQuer*. 
**  brevis,  Dernurr'  inde,   £t  judic'  pro  Q,uer\ 

*  Win.  Ent.  193.  Vide  Hob.  Rep.  fo.11. 

■'$  JJ.  \  Simile  plackum,  per  Conditions  per-  Simile. 

*  form'.  Repl' proteft',  &c.  Pro  placito  Fi7 
4  fa'  de  171-1.  deliberat'  fuit  Def  exequend' 
1  virtute  cujus  Def  fieri  fee'   la.ol.  ;partern 

fdeberi  quas  non  fblviffet  Cur'  nee  fatisfeciflet 

T.  per  quod  -Quer7  in  Com'  Banco  impla- 

c  citat'  fuiffet,  &c.  Dernurr',  Idem  Winch.  Ent„ 

*  229.  Vide  ante. 

pVidei  tut.  582,  &c.  Debt  per  Exec5  vers*  Vers'Siec* 
1  Def  come  Exec7  nuper  Vic'  pro  Argent' nu*ecViC 

*  folut'  al  Vic'  fur  un7  Ca'  fa',  profecute  Ss 

G  2  *  deliver 
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c  deliver  al  Vic,  &c.    Bar  per  non  detiner, 

*  Ec  Iffue  fur  ceo,  Special  VerdicY  &  Judic' 
1  pro  Def  \ 

< 

Vers*  Vie'  Jf.   L  h\  Debt  vers'  vie'  pro  denar7  levat'  fu- 

prodenar*       *  per  Liberate  in  CanceHaiv,   Bar  al  parcell' 

levaf.  <  Debici,  nil  debet  per  Priam,  al  refid'  Def 

*  placitat' fpecial*  Acquietane',  Winch  Ent.  306. 
c  Hob.  Rep.  206. 


As  to  Bars  in  Atlions  on  the  Cafe  by  and 
againjl  Sheriffs  y  &c. 

Jf.  c  f\&  Def  habuer*  licenc'  adelargiand* 

4   V^Prifbnar',  Rob.  Ent.  30  r. 

Vide  3  Lev.  Rep.  44.  Defendant  pleads  Re- 
cufs  in  bringing  the  Prifoner  to  Gaol,  and  a 
good  Plea  although  the  Refcous  not  returned. 
Vide  1  Lut.  129,  130,  e5*f. 

jf.  '  Marshall  pleads  frelh  Purfuit,  &c.  2  Mod. 
Intr.  145*. 

Jf  Sheriff  pleads  he  took  Bail  according  to 
the  Statute  23  H.  6. 

c  z  Mod.  Mr.   1 5- 1,  188,  190.    Simile  Bro. 

*  Rediviv.  96.  Et  Repl'  qd*  Manucaptor  non 
c  habuer'  fufficien'  in  Com',  &c. 

Jf.   c  Non  cepit  &  arreftavit,  &c.     3  Infi. 

c  c/-  354- 

Jf:  A  Habeas  Corpus  and  Dilcharge  by  the 

Juftices  at  the  Seflions.    Idem  335-. 

Jf.    c    Non  devaftavit  bona  juxta  retortf, 
€  ldimyi6.  Brevianondeliberat'fuer^&c.  Ibf. 

jf.  *  Non  premifit  ire  ad  largum,  Ct.jdJJift.83* 

*  QcP  Def  puis  Efcape  comperuit,  &c.  1  Lm. 
I  7 1;  73.    Sec  it  after. 


fur  Obi'  Vic',  &c.  85 

/.  f  Qd'  ceper'  ballium  pro  comparencia, 
€  Roh.  Ent.  309. 
ft.  '  Al  Count  per  Attorn'  pro  Feodis.,  Nil 

*  debet  per  Pria'm.     Bro.  Red.  176. 

ft.  Attorney  m  Cafe  pleads  Reteyner.  Rob. 
Ent.  38,  99.  3  In  ft.  C/.J72. 

ft.  Attorney  excufes  his  Default  for  Want  of 
Infrrudions.    Rob.  Ent.  18,  20,  &c 

ft.  4  Bar  per  coraper,uit  ad  diem.  Vide 
1  ante.     Et  Vide  Bro.  Red.  20;.    Pl.Gen.  %667 

*  367,  &c.    1  AW.  Int.  185.    £&»£  1 1  y.  jRo£. 

*  Ent.  203.    C/er^/  Ato.  402,    1  Inftr.  Cl.  213, 

ft.  4  Nil  debet  per  Pria'm.  3  O.  6S. 
Vide  Lev.  Ent.  58.  A  fpecial  Verdid,  but  no 
Judgment. 

Defendant  pleads  the  Statute  of  23  Hen.  6. 
to  a.  Bail-Bond. 

ft.  c  T7T  modo  ad  hunc  diem5  (&c.)     Et  oyer  del 
c  JlL  idem  R.  defend'  vim  &:  injur' quan-  Obi*,  &c. 
do,  &c.    Et  pet'  auditurr>  fcripci  Obi*  pre- 
dict', Et  ei  legitur,  &c.     Pet'  etiam  auditum 
conditio  ejufdem  fcripti  Obi',    Et  ei  legitur 
in  hec  verba,    K  Conditio  iftius  Obligations 
talis  eft,  ( &c.)    Quibus  ledis  &  auditis  idem 
R.  F.   die  qd'  ipfe  de  debito  predict'  virtutq 
fcript'  Obi'  predid*  onerari  non  debet  quia 
die  qd'  ante  confection'  fcript'  Obi'  predid' 
fcilt'  per  quendam  Ad'  fad5  in  Parliament  &ar  Per  Sf*£ 
Domini  Henrici  nuper   Regis  Angl',  &c.  23      *' 
fexti  tent'  apud  Weftm'  in  Com'  Midd'  25* 
die  Febr'  Anno  Regni  fecundi  23.  recitan' 
in  eodem  Adu  qd'  Dominus  Rex  confide- 
rand'  magn'  perjur'  extorfion'  6c  oppreffioa' 
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r  que  tunc  preantea  fuer'  in  regno  Angl*  per 

*  iuos  Vic'    Subvic'    &   eorum  Clericos  Co- 

*  ronatores  Senefchal'  Franch'  Ballivos  8c  Cu- 

*  flod'  Prifonar'  &  al'  Officiar'  in  diverts  Com' 
c  iftius  regni,  int'  al5  Ina&itat'  fuit  Autho/itate 
€  ejufdem  Pari'  in  evocation'  omnium  tal'  extor- 

*  don'  perjm'  &  oppreffion^  QcT  nuilus  Vic' 
€  ad  Firmam  tiaderet  in  aiiquo  modo  Com' 
e  fuum  nee  'aliqua  Ballivar'  fuarum  Hundred' 

*  nee  Wapentac'  nee  qd'  predict  Vic?  Subvic* 
€  Ballivi  Franch'  nee  aliquis  al'  Balllvus  retor- 
6  narent  fuper  aliquod  breve  five  precept'  eis 
G  direct'  retornand'  aliquaslnquifition'in  aiiquo 
€  panelio  iuperinde  fiend'  aliquos  BallivoS  Of- 
6  ficiar'  five  fervos  aliquibus  Officiar'  predicY 

*  in  aiiquo  panelio  per  ipfos  fie  fiend'  nee  qd' 
G  aliquis  predict'  Officiar'  &  Miniftrorum  oc- 

*  cafione  vel  fub  colore  eorum  Officii  capered 
G  aliquam  aliam  rem  per  ipfos  nee  per  aliquarri 

*  al5  perfbnam  ad  eorum  ufum  proficuum  vel 

*  emolument'  de  aliqua  perlbna  per  ipfos  vel 
c  aliquos  eorum  arreiland'  vel  attachiand'  nee 

*  de  aiiquo  alio  eorundem  pro  omiffione  aHcu- 
c  jus  arreftationis  ftve  Attachiament  fiend'  per 

*  eorum  corpus  vel  de  aliqua  perfona  per  ipfos 
€  vel  aliquos  eorum  vigore  aut  colore  eoruni 

*  Officii  arreftat'  five  attachiat*  pro  fine  feod' 

3  fecY  prifone  manucaption'  ad  ballium  tradi- 

*  tion'  vel  demonstration'  ( Anglice  flawing) 
c  alicujus  eafiament'  f\VQ  favoris  alicui  tali  per- 

*  fone  fie  arreftat'  five  arreftand'  pro  ejus  five 

*  eorum  preraio  five  proficuo  nifi  tal'  qual* 
6  fequuntur  videlt'  pro  Vic'  20  d.  pro  Baliivo 
€  qui  fac*  arreftation*  vel  Attachment'  quatuo? 

4  denar'  gzpro  cuftod'  Prifone  (Anglice,  of  the 
s-  Gaoler)  fi  prifonar'  fit  commifs'  cuftod'  fue 

,    a  quatuor  denar',   Et  qd'  Vic'  Subvic'  Cleric3 

i  >  <  Vic* 


fur  Obi' Vic*,  &c  S7 

:  Vic5  Senefchar  aut  Ballivus  Franch'  ferviens 
aut  Ballivus  auc  Coronator'  non  caperent  ali- 
quam  rem  fub  colore  Officii  fui  per  fe  nee. 
per  aliquam  al'  perfon'  ad  ufum  (turn  de  ali- 
qua  'perform  pro  confedione  alicujus  retorn' 
five  panelf  &  pro  copia  alicujus  panelli 
nifi  quatuor  denar',  Et  qd'  predid'  Vic'  & 
omnes  al'  Officiar'  &  Miniftr'  predid'  tra- 
derent  extra  prifonam  o'iod'  perfon'  per  ip« 
fos  aut  aliquem  eorum  arreftand'  vel  exiften* 
in  eorum  cuftod'  virtute  alicujus  brevis  Bille 
five  Warranti  in  aliqua  Adione  perfonal'  auc 
per  caufam  Indidament  de  tranfgr'  fuper 
r'onabiles  fide  juffores  fufficien'  perfon'  haben* 
fuficien'  infra  Com'  ubi  tal'  perfon'  fie  forent 
tradit'  ad  Ballium  five  manucaption'  ad  cu- 
ftod'  eorum  dies  in  talibus  locis  qual'  predid' 
brevia  Bill'  five  Warrant'  requirerent5  (tal* 
perfon'  fwe  perfonis  que  fuer'  f\VQ  forent  in 
eorum  cuftod'  pro  condempnation'  execu- 
tion' Capias  utlegat"  vel  excommunication'  (e- 
curitat'  de  Pace  &  omnibus  tal'  perfon5  que 
fuer'  five  forent  commifs'  ad  cuftodiam  per 
fpecial'  mandat'  alicujus  Juttic'  &  yagabund' 
recufan'  fervire  fecund'  formam  Statut'  de 
Laboratoribus  tantummodo  Except'.)  Et  qd' 
nullus  Vic'  nee  aliquis  Officiar'  vel  Miniitr5 
predid'  caperent  vel  eapi  caufarent  vel  face- 
rent  aliquam  Obligation'  pro  aliqua  cauft 
fupradid'  vel  colore  eorum  Offic'  fed  folam- 
modo  ilbimetipfis  de  aliqua  perfona  nee  per 
aliquam  perfon'  que  eflent  in  eorum  cuftod' 
per  curfum  Legis  nifi  per  noen5  eorum  Officii, 
Et  fuper  Condition'  fcript\  qd'  qd'  Prifonar' 
comparerent  ad  diem  content'  in  didis 
Brevibus  five  Warrant',  Ac  in  talibus  locis 
qual'  predift'  Brevia  Bill'  fivQ  Warrant5  re- 

G  4  •'!  qui- 
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guirerent,  Et  ii  aliquis  predid'  Vic5  rel  af 
Official   vel  Miniftr'  predid'  caperent  ali- 
quam  Obligationem  in  al'  forma  colore  Of- 
fic'  fuorum  qd'  vacua  foret  prout  in  eodem  j 
A&u  (int'  alia)    plenius  liquet  &  apparer,  I 
Et  idem  R.   ulterius  dig'  qd'  poft  edition'  \ 
predid'  Ad'   Pari'  pred'  ac  pred'   tempore  j 
confection'  fcripti  Obi'  predid'  icilt'  predid' 
6  die  Febr'  Anno  Regni  Domini  Car'  fecun-  | 
di  nunc  Regis  Angl',  &c.  16,,  &  diu  antea  \ 
predid'  J.  B.  fuit  Ballivus  Libertatis  Decani  &  ?i 
CapitaliEcclefise  ColJegiat'  beati  Petri  Weftm 
predid'  debit'  eled'  &  conflict^   Qdque 
ante  confedion'  fcript'  Obi'  predid'   Icilt'  I 
Termino  fandi  Hill'  Annis  Regni  Domini  j 
Car'  fecundi  nunc  Regis  Angl',  &c.  16  & 
17.   quidam  W.  £.  nul5  &  J.  B.    prcfecut'  f 
fuer'  extra  Cur'  didi  Domini  Regis  coram 
ipfo  Rege  quoddam  precept'  ipfius  Domini 
Regis  (vocat'  a  Bill  of  Middle  fix)  per  quod 
precept'  fuit  G.  W.   &  C  D.    adtunc  Vic' 
Com'  Midd'   qd'  caperent  predid'   R.  K.  , 
fi,  &c.    Et  eum  falvo,  &c.    ita  qd'  haberec 
corpus  ejus  coram  Dom'  Rege  apud  Weftm' 
die   Veneris  prox'   poft  Odob'  pur    beate 
Marie  ad  refpond'  eifdem  W.  &  J.  de  placito 
tranfgr'  Aceciam  Bille  ipforum  W.  &  J.  vers' 
prefat'  R  K.  pro  90 1,  de  Debito  fecund'm 
cons'  Cur'  ipfius  Domini  Regis  coram  ipfo 
Rege  exhibend',  Quod  quidem  precept'  po- 
ftea  &  ante  retorn'  precept'  ill'  fair.'  primo 
die  Febr'  Anno  Regni  Domini  Car'  fecundi 
nunc  Regis  AngI',  &c.    17.  deiiberat'  fuit 
prefat'  G.  W.  &  C.  D.  adtunc  Vic'  Com' 
Midd'  predid'  apud  paroch'  fandi  demen- 
tis Dacorum  infra  Libertat'  predid'  in  forma 
:  juris  Exeguend*  virtqte  cujus  quidem  pre- 


fur  Obi*  Vic',  &c.  8* 

6  cept'  idem  Vic'  Midd'  per  Warrant'  fuum  in 

*  fcriptis  figillo  fuo  figillat'  Bailivo  Libertatis  Sheriffs  War. 

*  Decan'  &  Capicali  Bcclefie  Gollegiat'  bead  ranttoBtiliff 

*  Petri  Weftm'   predid'  in  Balliva  fua  dired'  f  th«Li- 

*  mandavit7  eidem  Bailivo  qd'  caperet  predid*  bcrty* 

*  R.  K.  fl,  &c.  Et  eum  falvo3  &c.   ita  qd'  ha- 
t  beret  corpus  ejus  coram  dido  Domino  Rege 

*  apud   VV.   predid'  die  Veneris  prox1   poft 

*  Odab'  pur  beate  Marie  ad  refpond'  prefat' 

*  W.  B.  &  B.  B.  de  placito  trans1,  Acetiam 

*  bilP  ipforum  W.  &  J.  vers*  ipfum  K.   pro 

*  pol.  de  Debito  fecund*  Cons'  Cur'  ipfiu| 
f  Domini  Regis  coram  ipfb  Rege  exhibend* 

*  virtute  cujus  quidem  Warranti  eidem  Bailivo 
?  Libertatis  predid1  dired'  poftea  fcilt'  predid' 

*  6  die  Febr'  Anno  Decimo  feptimo  fupradido 
c  idem  j.  B.  adtunc  Ballivus  Libertat'  predid* 
■  exiften'  ipfum  R.  K,  apud  paroch'  fandri  Cie» 
c  mentis  Dacorum  in  Com'  predid'  ac  in- 
1  fra  Libertat'  predid1  cepic  &  arreftavic  & 
'  ipfum  R.  K.  in  cuftodia  fua  adtunc  &  ib'm 

*  habuit  &  detinuit,    Ec  idem   R.  F,   ulterius  R,  flf,  arfeft* 
'  die'  qd'  preditff  R,  K.  fie  in  Prifona  fub  cu-  «<*>  &*- 

'  flod'  predid'  J.  B.  Bailivi  Libertatis  predid' 

c  virtute  Warr'  ill'  exiften'  idem  R.  F.  fimul- 

f  cum  prefat'  R*  K.  6c  quodam  T.  J.  poftea 

c  fcilt'  predid'  tempore  confedion'feript'Obi' 

c  predid'  per  fcriptum  obi'  ill'  figillis  fuis  fi- 

'  gillaV  &;  eidem  J,  B.  ut  eorum  fadum  de- 

c  liberat'  conjundim  U  divifim  devener'  tent* 

c  &   obligat'  eidem  J.  B.   in  predid'  dueent*  Defendant 

'  Libr'  fub  Conditione  predid'  pro  eafiament'  ]*»»d  fel 

€  &  favore  eidem  R.  K.  de  imprifonament'  fjj?    ■ 

4  fuo  predid'  per  predid'  J.  B.  demonftrand' 

I  &  pro  deliberatione  fua  abinde  habend*  & 

*  obtinend'  quod  quidem  feripe'  Obi'  idem  J.  B, 

[  eolore  Officii  fui  predid"  de  eodem  R,  F.  & 

do 
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de  predid'  R.K.  &  T.J.  cepit  contra  for- 
mam  Statue'  predid',  Ec  fie  idem  R.  F.  die 
qd'  fcript'  Obi'  predid'  hie  in  Cur'  prolat 
in  forma  predid'  &  ex  caufa  predid'  ut  pre-|! 
fertur  cspt'  &  fad'  vigore  Statut'.  predid' 
vacuum  in  Lege  exiftic,  Et  hoc  idem  R.  F. 
parat'  eft  verificare,  Unde  pet'  judic'  fi  ipfe 
idem  R.  F.  de  debito  predid'  virtute  fcript3 
Obi'  predid'  onerari  debeat,  &c. 

ET  predid'  J.  B.  die'  qd'  ipfe  precludi 
non,  quia  die'  qd'  ante  predid'  tempusj 
confedion'  fcripc'  Obi'  predid'  feile'  Ter-i 
mino  fandi  Hill'  Annis  Regni  Domini  Caroli 
fecundi  nunc  Regis  Angl',  &c,  16  &  17.  pre-' 
did'  W.  B.  &  J.  B.  profecac'  fucr'  extra  Cur1! 
didi  Domini  Regis  coram  ipfo  Rege  (eadem 
Cur'  apud  Weftm'  in  Com'  Midd'  tuncexi-l 
ften'  quoddam  precept'  ipfius  Domini  Re- 
gis, vocat'  a  Bill  of  Middle  fex,  per  quod  pre- 
cept' fuit  G.  W.  &  C.  D.  adtunc  Vic'  Com' 
Midd'  qd'  caperent  predid'  R.  K.  ft,  &c. j 
Ec  eum  falvo,  &c.  ita  qd'  haberet  corpus 
ejus  coram  Domino  Rege  apud  Weftm'  die: 
Sabbati  prox'  poll  Odab',  Pur  beate  Marie 
ad  reipondend'  eifdem  W.  &  J.  de  placito: 
trans'  Aceciam  bill'  ipforum  W.  &  J.  vers* 
ipfum  R.  K.  pro  90 1,  de  debito  (ecund'm 
cons'  Cur'  ipfius  Domini  Regis  coram  ipfo: 
Rege  exhibend'_,  Quod  quidem  precept'  po- 
ftea  &  ante  retorn'  precept'  ill'  feile'  primo 
die  Febr'  Anno  Regni  Domini  Car'  fecundi 
nunc  Regis  Angl',  &c.  17.  deliberat'  fuit  pre- 
did' G.  W.  &  C.  D.  vie'  Midd'  predid' 
apud  Weftm'  predid'  in  Com'  predid'  in 
forma  juris  exequend'  virtute  cujus  quidem 
precept'  idem  Vic'  M.  ante  retorn'  inde  fcilt' 
fecundo  die  Febi5  Anno  17,  fupradidoapud 
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W-  predid'  in  predid'  Com'  M.  per  War- 
rant' fuum  in  fcripcis  fub  figilio  fuo  Officii  fui 
Vic'  Com'  M.  predict'  Ballivo  Libcrtatis  De- 
cani &  Capitali  Ecclefie  Collegiat'  bead  Petri 
W.  predicV  in  Balliva  fua  dired'  mandavit 
eidem  Ballivo  qd'  caperet  predid'  R.  K. 
ft,  &c.  Et  eum  falvo,  &c.  ica  qd'  haberet 
corpus  ejus  coram  Dam*  Rege  apud  Weftm' 
predict  '  die  Sabbati  prox'  poft  Odab' 
Pur*  beate  Marie  ad  relpond'  prefat!  W.B. 
&  J.  B.  de  placito  trans'  Aceciam  bill'  ipfb- 
rum  W.  &J.  vers'  ipfum  R.  li*  pro  90 1,  de 
debito  fecund'  cons'  Cur'  ipfms  Domini  Regis 
coram  ipfo  Rege  exhibend',  Quod  quidem 
Warrant'  poftea  &  ante  retorn'  inde  fcilt* 
predict'  fecundo  die  Febr'  Anno  17.  fupra- 
dido  apud  W.  predicV  in  Com*  M.  predicV 
deliberat'  fuit  prefat'  J.  B.  adtunc  Ballivo 
Libeitat'  predicV  exiften'  in  forma  juris 
exequend'  virtute  cujus  quidem  Warranti  ei- 
dem  Ballivo  Libertatis  predid'  dired'  idem 
J.  B.  adtunc  Ballivus  Libertat'  predid'  exi- 
ften' poftea  fcik'  predid'  6  die  Febr'  Anno 
17.  fupradido  apud  W.  predid'  in  Com* 
predid'  ac  infra  Libertat'  predid'  ipfum 
R.  K.  cepit  &  arreftavit  &  ipfum  R.  it.  in 
cuftod'  fua  adtunc  &  ibid'  habuit  &  detinuit, 
Qd'q^  pred'  R.  K.  tempore  confedion'  fcript' 
Obi'  predid'  in  narr'  predid'  fcperius  menc' 
&  per  predid'  J.  B.  hie  in  Cur'  prolatV,  fuit 
in  Prifona  fub  cuftod'  predid'  J.  B.  adtunc 
Ballivi  Libertat'  predid'  virtute  Warrant'  ill* 
u!t'  menc'  &  non  virtute  Warr'  predid'  in 
placito  predid'  R.  F.  fuperius  fpec%  Et  hoc 
idem  R.  B.  parat'  eft  verificare,  Unde  pet' 
judicium  &  debitum  fuum  predid'  unacum 
Dampnis  fuis  occafione  detention'  debito  ill' 
fibi  adjudicari3  &c. 
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Rejo*  main- 
tain Bill 
Mid<T  & 
Warr\  Et 
traverfe  War* 
in  Repl'. 


Qtier'  demur' 
a]  Traverfe. 


Argument 


ET  predid'  R.  F.  ut  prius  die'  qd'  pre-j 
did'  R.  K.  tempore  confedion'  fcript' 
Obi'  predid'  hie  in  Cur'  prolat'fuit  inprifona 
fub  coftod'  predid'  J.  B.  virtute  Warrant5 
predid'  in  placito  predid'  R.  F.  fuperius 
menc'  prout  ipfe  idem  R.  fuperius  alle- 
gavit,  jfc.bfque  hoc  qd'  predict  R.K.  pre- 
did' tempore  confedion'  fcript'  Obl'.predid5 
fuit  in  prilbna  fub  cuftod'  predid'  J.  B.  vir- 
tute Warr'  predid'  in  Repl'  predid'  J.  B. 
fuperius  mentionat'  prout  ipfe  idem  /.  B. 
fuperius  replicando  allegavit,  Et  hoc  parat' 
eft  verificare,,  Unde  ut  prius  pet'  judic',  Et 
qd'  predid' J.  B.  ab  Adione  fua  predid'  inde 
verfus  eum  habend'  precludatur,  &c.  Quer* 
moratur  in  Lege,  (Et  DeP  jung'  in  morac'.) 
Et  pro  Caufis  moration'  in  Lege,  Eoqd5 
placitum  predid'  eft  duplex  &  caret  forma 
&  eft  incertum  &  materia  in  eodem  content' 
eft  multiplex  &  incertum,  Et  eo  qd'  predid' 
R.  cepit  Traverfiam  fuper  Traverfiam  &  tra- 
verfat  matei  iam  non  traverfabil',  Et  non  bene 
concludit  placitum  per  ipfum  rejungendo 
placitat',  &c.     Vide  i  Saund.  i  y,  i<5,  &c. 


Upon  the  Argument  of  this  Demurrer,  it 
was  faid  for  the  Plaintiff  by  Serjeant  Wilds 
That  the  Defendant's  Rejoinder  was  ill,  be- 
caufe  he  had  taken  a  Traverfe  after  a  Traverfe. 
for  the  Plaintiff  had  replied  that  K.  was  in  Cu- 
ftody  by  Vertue  of  the  Warrant  returnable 
Die  Sabbati  prox*  poft  Oftab'  pur"*,  which  was 
right  according  to  the  Condition  of  the  Bond, 
C$"  nvn  virtute  Warrant't  retornabiP  die  Veneru 
prox  pop  Oftab*  purJj  as  the  Defendant  had  plead- 
ed *,  and  this  was  a  Traverfe  upon  which  the 
Defendant  ought  to  have  taken  Iflue,  and  not 
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to  have  traverfed  over  as  here  he  has  done  \ 
land  he  puc  many  Cafes  where  there  fhall  be 
ino  Traverfe,  after  a  Traverfe  taken  before  by 
jthe  other  Party,  as  iq  H  %.fr.  2.  b.  and  Digby 
land  Fitzberbert's  Cafe,  Hob.  103.  And  here 
he  faid,  That  the  Plaintiff  in  his  Replication 
had  traverfed  the  Warrant  returnable  die  Ve- 
rmis, and  therefore  the  Defendant  in  his  Re- 
joinder cannot  traverfe  the  Warrant  returnable 
die  Sabbati. 

The  Defendant's  Council  argued.  That  the  Mr.  saan. 
Rejoinder  was  good  ;  and  firft  he  denied  that  *«*«  Argu* 
the  Plaintiff  had  made  any  Traverfe  in  his  Re-  ™e"c  tn 
plication;  for  the  Plaintiff  only  fays,  that  the  * ' 
laid  K.  was  in  Prifon  by  Vertueof  the  Warrant 
returnable  die  Sabbati,  &  non  *virtute  Warranti 
retornabiP  die  Veneris,  which  was  no  Traverfe, 
but  a  flat  Negative ;  and  the  Plaintiff  had  re- 
lied upon  his  affirmative  Matter  before,  and 
had  not  traversed  at  all,  and  that  the  proper 
Words  of  a  Traverfe  are  Abfyue  hoc,  which 
are  not  in  the  Plaintiff's  Replication,  and  fo 
he  had  taken  no  Traverfe :  But  the  Court  took 
not  much  Notice  of  this.  Then  he  argued, 
That  the  Traverfe  in  the  Defendant's  Rejoin- 
der was  good,  notwithstanding  that  the  Plain- 
tiff had  taken  a  Traverfe  in  his  Replication : 
And  he  agreed  to  the  Rule,  that  a  Traverfe 
ought  not  to  be  taken  after  a  Traverfe ;  but  he 
took  a  Difference  to  be  where  the  firft  Tra- 
verfe is  good,  and  taken  to  a  material  Point, 
and  comes  to  the  Subftance,  then  there  fhall 
be  no  other  Traverfe  taken  after ;  but  where 
the  firft  is  idle,  and  not  well  taken,  nor  per- 
tinent to  the  Matter,  but  of  that  which  was 
fufficiently  confefs'd  and  avoided  before,  there 
the  Party  may  take  another  Traverfe  after  fiich 
an  immaterial  Traverfe  taken  before ;  and  re- 
lied 
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lied  upon  the  faid  Cafe  of  Digby  and  Fitzher* 
hert.  Then  here  the  Defendant  had  pleaded," 
(hat  K.  fuit  in  prifona  retornabiP  die  Veneris  y  and 
lb  the  Condition  of  the  Bond  not  being  accois 
ding  to  the  Return  of  the  Warrant,  was  void  9 
Whereupon  the  Plaintiff  in  his  Replication  has 
fhewn  that  he  was  iri  tPrifbn  virtatz  Warranty 
retorrf  die  Sabbatiy  which  was  according  to  the 
Condition  of  the  Bond ;  and  then  the  Plain* 
tiff  had  fully  confeffed  and  avoided  the  De- 
fendant's Plea  for  if  K.  was  in  Prifon  by  Ver- 
tue  of  the  Warant  alledged  by  the  Defendant, 
yet  if  he  was  alfo  in  Prifon  by  Force  of  thd 
Warrant  alledged  by  the  Plaintiff,  the  Bond 
was  good*  and  not  void,  and  fo  it  was  not 
material  for  the  Plaintiff  to  traverfe  the  War-, 
rant  alledged  by  the  Defendant,  which  the 
Plaintiff  had  fufficiently  confefs'd  and  avoided 
before.  And  he  further  faid,  That  if  an  Iffue 
fliould  be  join'd  upon  the  Plaintiff's  Traverfe, 
Jeofail.  it  would  be  a  Jeofail  at  Common  Law ;  for 

fuppofe  it  be  found  that  K.  was  in  Prifon  w- 
tute  Warranti  retort  die  Veneris  y  yet  at  Com?, 
mon  Law  the  Court  could  not  proceed  to, 
Judgment  for  the  Defendant,  becaufe  it  does 
not  appear  but  that  he  might  be  in  Prifon  virA 
tute  Warranto  retorn'  dk  Sabbatiy  for  tfiat  it  is  (6 
pleaded,  and  not  denied  by  the  other  Party^ 
If  aided  per  and  fo  the  Bond  is  good.  And  though  perad- 
sta?  Jeofails,  venture  ic  may  be  aided  at  this  Day  by  the 
Statute  of  Jeofails,  yet  the  Defendant  is  not, 
conftrained  to  take  fuch  Iffue,  no  more  tharr 
he  was  at  the  Common  Law.  And  moreover, 
he  faid,  That  the  Iffue  mould  be  taken  upon 
the  molt  material  Point,  and  cited  Helliar's  Cafe, 
6  Co.  24,  b.  But  the  moft  material  Poine 
here,  was  the  Warrant  returnable  die  Sabbatiy 
which  was  the  rightful  Warranty  for  upon  an 
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Iffue  join'd  thereon,  a  Verdid  found  the  one  How  the  I£ 
Way  or  the  other  upon  fuch  Iffue  determines  the  fueoughc 
Matter*,  for  if  it  be  found  that  thefaid  K.  was  l0 
in  Prifon  by  Force  thereof,  the  Bond  is  good; 
and  if  it  be  found  that  K.  was  not  in  Prifon  by 
Force  thereof,  then  the  Bond  is  void ;  and  he 
alfo  put  the  Cafes,  41  E.  3.  Repl9  $•  9.  Dyer  17  r. 
Cro.  Car.iSq..  Trefpafs  for  breaking  the  Plaintiff's  Example  iq 
Clofe:  Defendant  fay  s,  (>d' eft  fon  Franktenement.  Trefpafs  as 
If  the  Plaintiff  entitle  himfelf  to  a  Term  for  £rt£eTra" 
Years,  he  fhall  not  traverfe  the  Defendant's 
Freehold,  becaufe  he  has  fufficiently  avoided 
it  *,  and  the  Plea  and  the  Replication  may  well 
ftand   alike,   becaufe  both  of  them  may  be 
true,  and  fo  he  concluded  the  Rejoinder  good. 
And  for  thefe  Reafons  Juftice  Twifden  and  Wwd- 
kamt  in  the  Abfence  of  Juftice  Moreton^  were  of 
the  fame  Opinion  :  But  Chief  Juftice  Keelmg 
was  of  Opinion  that  the  Rejoinder  was  ill, 
becaufe  he  took  it  that  there  were  was  only 
one  Warrant ;  but  the  Parties  differed  in  the 
Retorn  thereof,  and  then  the  Plaintiff  alledg- 
ing  it  to  be  returnable  another  Day  than  the 
■Defendant  had  pleaded,  he  did  well  to  traverfe 
the  Return  which  the  Defendant  had  aliedged 
[before,  upon  which  Traverfe  the  Defendant 
ought  to  have  taken  Iffue,  and  not  to  have 
traverfed  over.    And  afterward^  in  the  fame  CvfamDtf. 
Term,  the  Matter  was  argued  again  (Fembertm 
pro  Quer\  &  Jones  fro  Def)  to  <the  fame  In- 
tent as  before ;  and  Juftice  Twifden,  Windham, 
and  Moreton,  in  the  Abfence  of  Chief  Juftice 
\Reelingy   did   feverally  deliver  their  Opinions 
for  the  Defendant,   that  the  Rejoinder  was 
good.     But  at  the  Inftance  of  the  Plaintiff's  ButaDiC 
Council,    the  Court  gave  him  Liberty  to  dif-  caorinuance 
continue  his  Adion  upon  Payment  of  Cofts,  aljcwe& 
although  it  was  after  they  had  delivered  their 
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Judgment.  Vide  i  Srnnd,  %o%  23 ..  Where  the  Re- 
porter adds,  that  he  thought  the  Plaintiff  would 
have  objected  againft  the  Manner  of  theTra- 
Verfe,  Ahfyue  hoc  yd?  K  fait  in  Prifona  'virtute 
tVarrenti)  chat  the  Virlute  ought  not  to  be  tra-  \ 
verfed,  but  that  was  not  moved.  That  it  is ! 
good,  fee  Hob.  J2.  Fofier  and  Jackfotfs  Cafe, 
9  H,  6.  1 4  &  20. 

Jf  c  Similis  Bar'  fine  Traverfe,  'Repl*  qd5  J, 
1  fuit  arreft'  virtute  Latitat9  retorn5  die  Martis 
1  prox'  poft  tres  Trin',  Rejo'  qd'  J.  fuit  ar- 
*  reft'  per  Lat'  ret1  die  Lune  prox3  port  tres 
c  Trin',  Surrejo'  8c  IfTue  fans  Traverfe.,  que 
1  doit  eftre.    Vidian  Ent.  zoo. 

The  fame  Statute  pleaded  more  briefly. 

Bar,  (f*  *  |^\Uibus  leftis  &  auditis  idem  T.  die5 

'  V^^qd'  prediA'  R.  a&ion'  non,  Quia 
die'  qd8  ad  Parliamentum  Domini  Henrici 
nuper  Regis  An§l'  ftxti  pofl  Conquefturrt 
tent'  apud  Weftm'  2j  die  Febr'  Anno  Regni 
fui  %%  int'  alia  inaftitat'  fuit  authoritate  ejuk 
dem  Pari1,  Qd'Vie'  Subvic  Clerici  Vic'  Sc 
nefchalli  vel  Eallivi  de  Libertat'  Servien'  vel 
Ballivi  nee  Coronator'  eaperent  colore  Of- 
ficii fui  per  ipfos  aut  per  aliquam  perfonam 
ad  eorum  ufum  de  aliqua  perfona  pro  retorn* 
vel  panell'  faciend'  aliquam  rem  &  pro  co- 
pia  de  panello  nifi  quatuor  denar5.,  Et  qd* 
predict5  Vic'  &  omnes  al?  Official  &  Mini- 
ftri  predicV  dimicterent  extra  prifonam  om- 
nes h  omnimod'  perfbnas  per  ipfos  aut  per 
:~uem  eorum  arreftat'  vel  exiften-  in  fiia 


cuftodia  virtute  alicujus  brevis  bille  five  war- 
ranti  alicujus  A&ionis  perfonal'  aut  per  cau- 
fam  Indiftamemi  de  tram'  ad  rationabilem 
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lecuritatem  de  fufficien'  perfonis  haben'  fuffi- 
cien3 infra  Com'  ubi  tales  perlbne  eflent  di- 
m\Cs   ad   fecuritat'  vel  per  manucaptor'  ad 
cuftodiend'  fuos  dies  &  in  talibus  locis  ubi 
predicV  Bille  Brevia  vel  Warrant  requirerent 
(tal'  perfon'  vel  perfonis  qui  eflent  aut  qui 
adtunc  fuifient  in  fua  cuftodia  per  condemp- 
nation'  Execution'  Capias  Utlagat'  five  *  ex-  *  Though  not 
communicat',  fecuritat'  de  pace  &  omnibus  b£lJiVe'te- 
talibus  perfonis  que  eflent  aut  fuiflent  corn-  yethema  b 
mifs'  per  fpecial'  mandat'  alicujus  Jufticiar'  bailed  in  b  r 
f  &  Vagabuhd'  recufan'  fervire  juxta  formam  i  Bui.  121'. 
(  Statut'deLaboratoribustantummodo  except')  pertefcur* 
f  Et  qd'  nullus  Vic'  nee  aliquis  Officiar'  five  Pnter  WiU 
f  Miniftri  fui  predict5  caperent  aut  capi  cau-     m* 
f  ferent  aliquam  Obligationem  pro  aliqua  caufa 
f  prerecitat'  vel  colore  Officii  fui  nifi  tantum- 
f  modo  fibimetipfis  de  aliqua  perfona  nee  per 
f  aliquam  perfonam  que  eflet  in  fua  cuftodia 
per  curfum  Legis  nifi  per  nominem  Officii 
fui  fub  Conditione  fieri  qd'  predicV  perfbne 
comparerent  ad  diem  in  di£Us  Brevibus  Biliis 
vel  Warrantis  &  in  talibus  locis  ubi  predicV, 
Brevia  Bille  five  Warrantia  requirerent,  Et  (1 
aliqui  predict'  Vic'  vel  Officiar'  aut  Miniftri 
predicV  facerent  (eu  caperent  aliquam  Obli- 
gationem in  aliqual'  al'  forma  colore  Officii 
fui    qd'    Obligatio    ill'  eflet    vacua   prout 
per  eundem  A&um  int'  al'  plenius  liquet  &: 
apparet,  Et  idem  T.  ulterius  die'  qd'  pofl 
confection'  predicV  Ad'  Pari'  &  ante  con- 
fection' fcripti  Obi'  predicV  fcilt'  decimo  die 
Junii  Anno  Regni  Domini  Caroli  fecundi 
nunc  Regis  AngP,  &c.   20.   PredicV  J.  B. 
profecut'  fait  extra  Cur' di&i  Domini  Regis 
coram  ipfo  Rege  apud  Weftm'  (eadem  Gur' 
;  apud  Weftm'  in  Com'  Midd'  tunc  exiften') 
:  Quoddam  Breve  ipfius  Domini  Iiegis  vocat* 
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; c  a  Latitat,  tunc  Vic'  Com',  Eborum'  dir*e<5F 

1  per  quod  quidem  Breve  idem  Dominus  Re 

4  eidem  Vic'  E.  precepit  qd'  caparet  W.  M. 

fc  Gen'  fi  invent'  foret  in  Balliva  fua,  &  eum 

:  f  faivo  cuftod'  ita  qd'  haberet  corpus  ejus  coram 

j'  dido  Domino  Rege  apud  Weftm'  die  Sab 

-  bati  prox'  port  quinden'  fancti  Martini  ad 

c  refpond'  J.B.  Gen'de  placito  trans'  acetiarti 

1  Bill'  ipfius  J.  B.  vers'  prefat'  W.   pro  6o  /, 

€  de  debico  ac  etiam  vers'  ipfum  W.  pro  32/.  2  s 

e  pldr'  fecund'  cons'  Cur'  dicti  Domini  Regfs 

*  coram  ipfo  Rege  exhibend'^,  Et  qd'  habere! 
f  ibi  breve  illud.,  Quod  quidem  Breve  pofte'a 
c  &  ante  retorn'  inde  fcilt'  ultimo  die  Sept 

.*  Anno  20.  fupradict',  Apud  Caftrum  E.  in 
f  Com'  predict'  deliberat'  fuit  prefat'  R.  M 

*  adtunc  Vic'  predict'  Com'  E.  exiften'  in  for- 
'  ma  juris  exequend'  virtute,  cujus  quidem  Br6 
ij  vis  predict'  R.  poftea  &  ante  retorn'  Brevij 
c  ill'  fcilt7  eodem  tertio  die  Ociobr'  Anno  20 
c  fupradicto  apud  Caftrum  Ei  predict'  in 
'  Com'  predict'  (eodem  R.  adtunc  &  adhuC 

*  Vic' Com'  E.  predict'  exiften')  predicturfi 
'  W.  cepit  8z  arreftavit  &  in  Prifona  eum  ad- 

*  tunc  &  ibid'  detinuit  quoufque  predict'  W. 
c  &  idem  T.  ut  ejus  fecuritat'  cum  quodam 
c  J.  A.  fcriptum  Obi'  predict'  fuperius  menc 
c  eidem  R.  figtllaver'  &  ut  factum  fuum  deli- 

*  beraver',  Et  idem  T.  ulterius  die'  qd'  pre- 
c  diet'  R.  fcriptum  Obi'  cum  Conditione  pre!- 
c  dicV  fubfcripi'  de  eodem  W.  M.  &  de  pre. 
c  fat'  T.  &  J.  ut  fuis  fecuritat'  colore  Officii 

*  fui  Vic'  Com'  ill'  adtunc  6x  ibid'  cepit  con-; 
c  tra  form'  Statuti  predict'.  Et  fie  idem  T. 
c  die'  qd'fcript'  Obi'  predict'  cum  Conditione 
c  ad  inde  fuperius  recitat'  in  forma  5c  ex  caufa 
'  predict'  ut  prefertur  fact'  &c  capt'  vacuum  in 
c  Lege  exiftit,  Et  hoc  idem  T.  parat'  eft  ve- 

4  rificarej 


fur  6b?  Vic';  &c.  w 

*  nficare,  Unde  pet'  judic'  ii  ipfe  de  debito 
c  predid'  virtute  fcript'  ObP  predid'  onerari 

*  debeat,  &c.  Qyer'moratur  in  Lege,  Et  Def '  Demur'. 
1  jung'  in  morac'.  Vide  2  Saund-7^  75^  d^a 

Manleverer  vers*  Hawxby* 

Upon  the  Argument,  the  Exception  taken  Ehxc^lonty 
by  the  Defendant  was  to  the  Condition  of  the  danr  thaTic 
Bond,  which  fays,  That  if  M.  appear  die  Sab-  was  ^  Condio 
bati  proxf  pofi  QBaV  [an \&i  Martini ,   &c.   then  tion  of  the 
the  Condition  of  this  Obligation  fhall  be  void ;  fameCondk 
whereas  it  ought  to  be, -Then  this  Obligation  tions 
fliall  be  void,  &c.  For  ic  was  faid  for  the  De- 
fendant, That  how  if  M.  had  appear'd  at  the 
Return  of  the  Writ,  yet  the  Bond  would  be  in 
Force  againft  the  Defendant ;  for  it  is  faid  the 
Condition  fliall  be  Void,  and  then  the  Obliga- 
tion would  be  fingle,  and  fuch  fingle  Bond  is 
altogether  void  by  the  Statute,  which  appoints 
that  fiich  Bond  (hall  be  upon  Condition  for  the 
Appearance  of  the  Prifoner  at  the  Day  con- 
tained in  the  Writ :  But  here  is  no  Condition 
of  the  Bond)  but  only  a  Condition  of  the  fame 
Condition,  which  fays  that  the  Condition  fh^ll 
be  void,  but  does  not  fay  that  the  fame  Bond 
fliall  be  void  \    and  fo  there  are  no  Words  at 
all  to  make  the  Bond  void,  whereby  if  M.    ■ 
had  appeared,  or  not  appeared,  the  Bond  is 
(ingle,   and  without  Condition,. and  therefore 
the  Bond  is  againft  the  Statute,  wherefore  Judg- 
ment was  pray'd  for  the  Defendant. 

But  it  wasanfwer'd  and  refolv'd  by  the  Court,  Whete  A*. 
That  here  the  Bond  was  well  enough  for  the  ^rditv  and 
Words  [Then  the  Condition,  &c]  for  the  Abfur-  $$g™$ 
dity  and  Repugnancy  of  them  (hall  be  void, 
and  no  Regard  had  to  them,  no  more  than  if 
they  had  been  omitted,  and  the  Senfe  fhall  be 
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taken  as  if  it  had  been,  Then  this  Obligation 
fhall  be  void;    and  if  the  Claufe  had   been 
omitted,  yet  the  Bond  and  Condition  would 
be  ,good  enough,  for  after  the  Bond  comes  the 
Condition  in  this  Manner*  viz,.  The  Condi- 
tion of  t  this  Obligation  is  fuch,  that  if  the  faid 
M.  appear,  &c.  and  then  by  thefe  Words  alone 
it  appears  that  the  Bond  was  taken  for  the  Ap 
pearance  of  M.  which  is  all  the  Statute  re- 
quires, although  this  Ciaufe,   (fcilt'\  Then  tbi 
Obligation  pmll  be    void,    had    been    wholly 
omitted*     And  now  the  Addition  of  ufelefi 
and  impertinent  Words  fhall  not  hurt  the  Bond 
and  Condition,  which  were  perfect  before, 
wherefore  Judgment  was  given  for  the  Plain 
tiff.     Vide  i  Saund.  79  &  80.    Where  'tis  alfc 
noted,  that  the  Defendant's  Attorney  had  fub- 
tilly  in  his  Plea  averr'd,  That  the  (aid  M.  wa! 
arretted  by  a  Writ  returnable  at  another  Da) 
than  was  contained  in  the  Condition  of  the 
Bond  \  but  it  being  only  a  Trick,  he  durft  not, 
as  he  (aid,  take  any  Advantage  of  it.    And  ii 
is  alfo  noted,  That  the  fame  Judgment  was  gi 
ven  upon  the  like  Proceedings  upon  the  (am< 
Bond,   int'  Manleverer-  &  Atkinfon,    &  Male* 
verer  &  Markinfield,  in  the  fame  Term,  Le  Rol 
in  Mick  21  Car,  2.  Rot.  299,  300.    See  Broivnl 
Rediviv.  222,  &c  Where  the  Condition  runs 
If  the  above  bounden  Robert  Wilfon  do  appeaj 
in   the  King's. Bench,  Me  Mercur'  prox*  fofi  quin> 
den'  Vafcb\  to  anfwer  William  Brifcce,  then  thi: 
prefent  Obligation  to  be  void,  and  of  norif 
Effect,  or  elfe*  to  ftand  in  full  Power,  Force 
and  Vertue,  with'Effeel:  in  Law.    The  Defen- 
dant pleaded  the  faid  Statute,  and  the  Plaintifi 
demurred,  and  Judgment  is  faid  to  be  giver 
for  the  Defendant,  Eo  yd'  Conditio  Obligations 
faff'  Vie'  pro  comparenc'  Def  eft  mala  injetifibiti. 
gr  caret  forma.  D*f 


fur  Ob?  Vie',  &c.  101 

Def  placitat*  qd'  ipfi  ut  Manucaptor  non 
habuit  fujficien^nec  fuit  Commorans  in* 
fra  Com1  per  quod  fcript*  fuit  vacuum  per 
Stat.  23  H.  6. 

ffl  <  y^vUibus  le#is  &  auditis  idem  J.  W.  die'  Defendant  as 
«  V^/^qcT  ipfe  de  Debieo  predicY  virtuce  Bail  in  Bar, 

♦  fcript'  ill'  onerari  non  debet  quia  die'  qd'  per  would  take 

•  quendam  AAum  in  Parliament'  Domini  H.  fr^g* 
e  nuper  Regis  Angiie  fexti  apud  W.  predicY  fc$ciency. 
'  in  Com5  Midd'  An'  Regni  fui  2;.  tent'  edit' 

int'  al'  Ina&itat'  fuit  authoritat'  ejufdem  Pari', 
Qd'  nullus  Vic  Subvic'  Clericus  Vic'  vel  Subvic- 
Senefchal'  vel  Ballivus  Franches'  fervien  vel 
Ballivus  nee  Coronator  caperent  aliquam  rem 
colore  Officii  fui  per  fe  nee  per  aliquam  aliam 
perfonam  ad  ejus  vel  eorum  ufum  de  aliqu-a 
perfbna  pro  fa&ura  alicujus  retorn'  vel  pan- 
nell'  &  pro  copia  pannell'  nifi  quatuor  denar', 
Et  qd'  predid'  Vic'  &  omnes  ai'  Official  & 
Miniftri  predict'  dimitterent  extra  prifonam 
omnes  &  omnimod'  perfonas  per  ipfos  apt 
per  aliquem  eorum  arreftat'  vel  exiften'  in 
fua  cuftodia  virtute  alicujus  Brevis  Bille  five 
Warrant'  in  aliqua  A&ione  peribnal'  aut  ra- 
done  alicujus  Indidamept'  de  trans'  fuper 
rationabil'  fecuritat'  fufficien'  perfonarum 
haben'  fufficien'  infra  Com'  ubi  tales  per- 
fone  effent  fie  dimifs'  ad  ballium  five  manu- 
captionem  ad  cuftodiend'  fuos  dies  in  talibus 
Locis  qual'  predicY  Bili'  Brevia  vel  Warrant' 
requirerent  (talibus  perfon'  6c  perfonisque 
forent  vel  adtunc  fuiffent  in  fua  cuftod'  per 
condempnation' execution'  Cap'  ait'  five  ex- 
communicato fecuritat'  pads  &  omnibus  ta- 
libus peribnis  que  forent  vel  fuiffent  commit 

H  3  I  gardo 
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c  gardo  per  fpecial'  mandat'  alicujus  Juftic'  & 
€  Vagabund'  renuen'  fetvire  fecund'   formatp 

*  Statuti  delLaboratoribus  tantummodo  except^ 

*  Et  qd'  null  us  Vic5  nee  aliqui  Officiar'  vel  Mi- 
e  niftri  predid' caperent  vel  facerent  capi  vel| 

*  fieri  aliquam  Obligation'  pro  aliqua  Caufa 
€  prereckat'  vel  colore  Officii  fui  nifi  tantum- 
€  modo  fibimetipfis  de  aliqua  perfona  nee  per 
3  aliquam  perfonam  que  foret  in  fiia  cuftod' 

*  per  form'  vel  Ordinem  Legls  nifi  fub  nornine; 

*  Officii  fui  &  fub  Condkione  qd'  predid'  per- 

*  fone  comparerent  ad  diem  content' in  diesis 

*  Brevibus  Bill'  vel  Warrant'  &  in  tal'  locis< 
€  qual'  predict'  Brevia  Bille  aut  Warrant'  re- 
&  quirerent,  Et  fi  aliqui  predid'  Vic'  vel  al' 
8  Officiar'  vel  Miniftri  predid'  caperent  vel 
e  facerent  capi  aliquam  Obligationem  in  aliqua  i 
€  al'  forma  colore  Offic'  fuorum  qd'  Obligatio : 
6  ill'  foret  vacua,  prout  per  eund'  Adum  int' 
€  al'   plenius  apparet,  Et  idem  J.  ulterius  die* 
c  qd'  poft  edition'  Ad'  predicl:'  &  ante  con- 
I  fedionf  fcript'  predid'  fcilt'   14  die  Juniii 
f.  Anno  Regni  dide  Domine  Regine  nunc  24. 
c  fupradidp predid'  A.  P.  profecut' fuit  extra! 
i*  Cur'  dide  Domine  Regine  coram  ipfa  Re- 

c  gina  apud  W.  predid'  tunc  exiften'  quoddarn  i 
6  Breve  ipfius  Domine  Regine  de  Latitat'  fub 

*  nomine  ipfms  A.   vers'  quendam  E.  A.  tunc 
f  Vic'  predid'  Com'  C.  dired'  ac  coram  Do- 
$  mina  Regina  apud  Weftm'  predid'  predido 
J  die  Lune  prox'  poft  predid'  Odab'  fandi 

c  Mich'  retornabil'  ad  refponp!'  prefat'  A.  de 
f  placito  tranlgr'5  quod  quidem  Breve  in  forma 
5  predid'  profecut'  predid'  A.  poftea.  fcilt' 
J  20  die  A.  Anno  Regni  dide  Domine  Re- 
1  gine  24.  fupradido  apud  W.  predid'  deji- 
f  beravit  prefat'  J.  C.  tunc  Vic'  predid'  Com' 

*  C  in  forma  juris  exequend'.    Cujus  quidem 


fur  Obi*  Vic*,  &c.  /  o3 

r  Brevi  pretextu  predid'  J.  C.  predid'  20  die 
P  A.  Anno  Regni  dide  Domine  Regine  nunc  24. 
r  fupradido  apud  W.  predid'  tunc  Vic'  pred' 
f  'Com*  C.  exiften'  predid'  E.  A.  cepit  '&  ar- 

*  reftavit  ipfumque  E.  in  cuftod'  dide  Domine 
s  Regine  fob  cuftod'  ejufdem  Vic'  adtunc  &; 
6  ibid*  virtute  Brevis  predid'  habuit  &  cu- 
c  ftodivit  ipfumque  E.  fie  in  prifon'  pre- 
c  did'    fub  cuftodia    ejufdem  Vic'  in  forma 

*  predid'  exiften'  idem  J.  W.  ad  requifition* 

*  predid5  E.  ut  un'  Manucaptor'  ipfius  E.  A. 
€  pro  inlargiamento  &  ad  largum  pofition' 
i  ejufdem  E.fextra  prifbnam  predid'  deven'  Ob- 
c  ligat'  prefat'  C.  in  predid'  20 1.  per  predid' 
f  fcript'  Obi'  hie  in  Cur'  prolat'  cum  predid* 
c  Condition'  eidem  fcript5  Obi'  in  forma  pre- 

*  did'  fubfeript'  colore  Officii  fui  Vic'  predid* 

*  Com'  C.  Et  idem  J.  W.  ulteriu's  die'  qd* 
I  idem  J.  W.  prtdid'  tempore  confedion'  fcript' 
c  predid'  non  habuit  fufficien'  infra  predid' 
c  Com'  C.  nee  habkabat  nee  fuit  commorans 
c  infra  Com'  predid'  per  quod  fcriptum  pre- 
c  did'  vers'  ipfum  J.  W.  vacuum  in  Lege  exi- 
c  ftit,  Et  hoc  parat'  ell  yerificare,  Unde  ex 
1  quo  predid'  fcript3  fad3  per  predid'  J.  W. 
c  ut  un'  Manucaptor'  ipfius  E.  ex  caufa  pre- 
f  did'  eodem  J.  W.  pred'  tempore  confedion^ 
c  fcript'  ill'  non  haben'  fufficien'  infra  predid' 
c  Com'  C.  pet'  judic'  fi  ipfe  de  debito  predid* 
4  virtute  fcript'  predid'  contra  form'  Statut* 
1  predid'  fad'  onerari  debeat,  &c.  Quer* 
c  motatur  in  Lege,  Et  Def  jung'  in  morat', 
f  Vide  Thompf  Ent.  2ii5  212,  &.C. 
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Al  Obi  ove  Condition  pro  comparenc^  Def* 
placitaf  qd'  fcripf  ObV  fuit  faS%  ad  dien% 
poji  ret  or n  brevity  Et  t  ravers9  qd  Qbl\ 
deliberaV  fait  ante  talem  diem. 

f.  c  f\U\bus  ieais  &  auditisidem  W.  P.'dic* 
'  V4*qd'  predid'  C.  Adion'  non5  Q^n 
die'  qd'  in  Parliament'  Domini  Henrici  nuper 
PvegisAngl'  fexri  poll:  Conqueftum  tent' apud 
W.  15-  die  Feb.  Anno  Regni  iui  23.  int'  al' 
Inaditat  fuit  qd'  Vic'  Subvic',  (&c)  Et  fi  \ 
aliqui  predid'  Vic'  vel  Officiar'  vel  Miniftr' 
predid'  caperent  aliquam  Obi'  in  alia  forma 
per  color'  Offic'  fuorum  qd'  effet  vacua  pro- 
ut  per  eundem  Adum  int'  al'  plenius  liquet 
&  apparet,  Et  idem  W.  P.  ulterius  die'  qd' 
poll:  confedion'  predid'  Ad'  Pari'  &  ante 
confedion'  predid'  fcript'  Obi'  predid',,  pre- 
didus  E.  P.  (fueth  forth  a  Latitat,  &c.  ret' 
Mercurii  prox'  poft  tres  Trin'.)  Et  idem 
W.  P.  ulterius  did'  qd'  predid'  G.'A.  virtute 
Brevis  predid'  aq  virtute  cujufdam  Warrant! 
per  predid'  W.  C,  fuperinde  fad'  predid^ 

13  dk  J.  Anno  17.  fupradido  capt'  &  arre- 
ftat  fuir,  Ipfbque  G.  fie  arreftat  virtute  Bre- 
vis ac  Warrant'  predid'.,  ac  exiften'  in  cu- 
ffed' predid'  W.  C.  adtunc  Vic  Com'  pre- 
did*'apud  A.  predid' in  cuftod'  fua  detent' 
fuit  a  predid'  13  die  J.  ufque  &  fuper  diem 
Lune  19  die  tunc  inftan'J.  Ac  predid'  W.  P; 
ulterius  die*  qd'  dies  Mercurii  prox'  poft 
tres  Septimanas  fande  Trin'  Anno  17.  fupra- 
dido in  Conditions  prerecitat'  menc'.,  fuit 

14  dies  J.  Anno  17.  fupradido,  Ac  qd'  poft 
14  diem  J.  fciit'  19  die  J.  ipfe  idem  W.  P. 
pro  deliberacione  predid*  G.  A.  ab  ArrelV 


fur  Obi*  Vic',  &c: 

f  ill'  ac  pro  inlargiament'  corporis  ipfius  G.  a 
f  cuftod'  ipfius  W.   C.    &  pro  redemption 
if  Libercatis  fue  fcript'  Obi'  predid*  unacum 
f  prefat'  G.  A.    ut    ejus   fecuritat5  (Anglice, 
if  Surety)  ad  uftm  prefat'  W.  C.  Vic'  predid" 
ff  Com*  D.  adtunc  exifien'  apud  A,  predict  uc 
1 1*  fadum  fuum  primo  deliberavit,  Abfque  hoc 
j|*  qd'  ipfe  predid*  W.  P.  predid'  14  die  J.  An- 
Vf  no  17.  fupradido  vel  aliquo  al'  die  ante  19 
!ic  diem  J.  fupradid'  fcript'  Obi'  predid'  fecic 
I*  figillavit  &  uc  fadum  fuum  eidem  W.  C.  de- 
|f  libera  vit/  Et  fie  idem  W.  P.  die'  qd*  predict' 
j*  W.  G.  adtunc  Vic*  Com'  .D.   ut  prefertur 
if  exiften7  fcriptum  Obi'  predid*  colore  Officii 
If  fui  adtunc  &  ibid'  cepit  contra  formam  Sta- 
ir tut'  predict  Per  quod  fcript'  Obi'  predid' 
ff  vacuum '&  nullius  efTed'  in  Lege  deven'  & 
exiftic,    Et  hoc  parat'  eft  verificare,  Unde 
jj  €  pet'  judic'  fi  predid'  W.  C.  Adion'  foam 
?  predid'  inde  vers'  eum  habere  feu  manute- 
f  nere  debeat,  &c.     Vide  Tbompf.  Ent.  219, 

If.  c  A.  Obi'  cum  Conditione  per  folution' 
*  40 1.     Bar'  per  eund'  Statut\   Et  qd5  Def ' 
1  fuit  arreft'  fur'  Ca'  fa'  extra  Cane',  Et  quer'  Sur  (V  faf 
€  exiften'  Subvic   cep'  Obi'  pro  inlargiamen-  extra  Cane*. 

to,  &c.    Quer'  Demur*.    Vide  Winch.  Ent. 
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Sitnilis  Bar  fur  Attachment  e  Cane*  d^ 
Demurr  inde  fecnnd\  1  Vent,  Rep. 
235,  &c 

jf.  c  /^\Uibus  ledis  &  auditis  idem  T.  die* 
c  V^/^qd,  predid*  W.  Adion'  non,  Quiai 
die'  qd'  per  quendam  Ad*  fad'  in  Parlia- 
ment' Domini  Men.  nuper  Regis  Ahgl",  &c. 
fexti  tent*  apud  W.  in  Com'Midd'  25  die 
Febr'  Anno  Regni  fui  23.  recitan*  in  eodem 
Adu  qd'   didus  Rex  confideran'  magnami 
perjur',  (&c.)  prout  in  eodem  Adu  int' al?) 
plenius  liquet  &  apparet,   Et  idem  T.  ulte- 
rius  did'  qd'  poft  edition'  Ad'  predid*  ac: 
precT  tempore  confedon' fcript'  predid'  fcilt" 
predict  21  die  Apr'  Anno  2.   fupradido  & 
diu  antea  predid'  W.  L.    fuic  Vic   predid* 
Com'  C.  ad  Offic'  ill'  debite  eled'  &  pre- 
fed*  qd'q;  ante  confediqn'  fcript'  Obi'  pre- 
did'  fcilt'  18  die  Febr'  Anno  Regni  Regis  & 
Regine  nunc  fecundo  fupradido  quoddami 
Breve  eorundem  Regis  &  Regine  de  Attachia- 
ment  de  Contemptu  e  Cur'  Cane'  ipforum  1 
Regis  &  Regine  apud  W.   in  Com'  Midd' 
tunc  exiften'  Vic'  predid'  Com'  Cumbr'  di* 
red'  en?anav;t  vers'  eund'  T.  Per  quod  qui- 
dem  Breve  precept'  fuit  eidem  Vic'  qd'  at- 
tach' eund*  T.   ica  qd'  haberet  eum  coram 
eiidem  Domino  Rege  &  Domina  Regina  in 
Cane'  fua  predid'  in  quindena  Pas'  tuncprox* 
fequen'  ubicunque  Cur',  ill'  tunc  tent'  foret  in, 
Angl'  ad  refpond'  did'  Domino  Pvegi  &  DomU 
ne  Regine  tarn  de  quodam  contempt'  per  prer 
fat'  T.  eifdem  Regi  &  Regine  iilat'  quam  de 
his  que  fibi  tunc  8z  ibidem  objicientur,   Et 
ad  fac'  ulterius  &  rec'  quod  dicta  Cur'  confi- 

'  deraret 


t 


(ut  ObP  Vic5,  &£  IjBf 

dera.-n  in  ea  parte,  quod  quidem  breve  po- 
\  ilea  &  antea  retorn5  ejufdem  fcilt5  primo  die 
[  Apr'  Anno  Regni  Regis  5c  Regine  nunc  fe- 
[  cundo  fapradido  apud  C  predid5  in  Com? 
1  predict*  deliberat'  fuit  eidem  W.  L.   adtunc 
£  Vic'  ejufdem  Com'  in  forma  juris  exequen5 
r  virtute  cujus  quidem  brevis  idem  Vic'  poftea  8z 
f  ante  Confedion'  fcript5  predict'  fcilt5  eodero 
1  21  <Jie  Apr5  Anno  fecundo  fupradido  apud 
C.  pred'  eund5  T.  per  corpus  fuum  attachiavit 
ac  ipfumin  cuftod'  fua  ibid'habuit  &detinuit 
quoufque  ipfe  idem  T.  ac  quidam  R.  L.  de 
Civit'  C.  in  eodem  Com'  Gen5  poftea  fcilt5 
eodem  21  die  Apr5  Anno  fecundo  fupradido 
apud  C.  predid5  per  fcriptum  Obi5  predid5 
figillis  fuis  fignat'  &  eidem  W.   ut  factum 
fuum  deliberat5  conjundim  &  divifim  deve- 
ner'  tent5  &  Obligat5  eidem  W.  in  predid5 
40  /.  fub  Conditione  predict5  pro  eafiamento 
&  favore  eidem  T.   de  imprifonament5  fuo 
predid5  per  predid*  W.   demonflrand5  &; 
$£  pro  deliberatiorie  fua  ab  Imprifonament5  ill5 
habend5  &   obtinend5  quod  quidem  fcript' 
af  Obi5  idem  W.  colore  Officii  fiii  predid5  de 
eodem  T.  &  prefat5  R.  contra  formam  Sea- 
tut5  predid'  cepit,  Et  fie  idem  R*  dicit  qd' 
fcript5  Obi5  illud5  in  forma  predid5  &:  ex 
caufa  predid'  fad5  vigore  Statut5  vacuum  in 
6  Lege  exiftit,  Et  hoc  idem  R.  parat5  eft  veq- 
ficare  unde  pet5  judic5  fi  predid5  W.  Adion' 
r  foam  pred5  vers5  eum  habere  debeat,  &c.  Quer5  Deraurr'. 
moratur  in  Lege,  EC  Def  jung'  inmorac5. 

Firft,  That  the  Statute  faith,   That  where  obj.  That  an 
the  Party   is  in  Cuftody  by  Vertue  of  any  Attachment 
•Writ,  &c.  in  any  Adion,  or  upon  any  lndid-  is  out  of  l^ 
ment  of  Trefpafs,  and  an  Attachment  for  Con-  Stamte- 
tempt  out  of  Chancery,  is  not  within  the 

Words 
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Words  of  the  Statute,  in  the  3  Cro,  Johns  # 
Stratford  309.  taken  by  a  Serjeant  at  Mace 
upon  Procefi  out  of  the  Grand  Seffions,  held 
not  within  the  Statute  in  the  5  Leon.  280. 

Secondly,  The  Condition  is  to  appear  Coram 
Rege  in  Qancellar   apud  Wefim  inftead  of  ubi* 
cunque,  as  the  Writ  is;  for  this,  Vide  Styl.  254,1 
Burton  ejr  Law,  &  Mo.  43  o.  Corbet  &  Downing. 
ft  That  it  is       As  to  the  Firfi,   the  Court  inclined  thatj 
not.  the  Attachments  out  of  Chancery  were  withim 

the  Statute,  'tis  the  conftant  Pra&ice  for  She-? 
riff's  to  take  Bail  in  fuch  Cafes.    Vide  Styl.  234,1 
RolPs  Opinion  according.     As  to  the  fecond 
Point,  'Tis  true  that  fuch  Bonds  have  been 
judged  void;  but  of  later  Times  the  Court 
As  to  the       have  not  been  lb  ftrid  upon  the  Wording  oi 
Word  ubi-     fuch  Bonds,    and  a  Cafe  was  cited  to  have 
tim<jut%  been  \n  b.  R.  Trin.  22  Car.  2.  Rot.  914.  where 

the  Condition  of  a  Sheriff's  Bond  was  to  ap- 
pear Coram  yufiiciar  nofiris  de  Banco,  and  not 
laid  Apud  lVeftm\  and  yet  held  good.  But 
the  Court  gave  Leave  to  fpeak  further  to  the 
Gale  at  Bar.    Vide  2  Ventr.  237,  258, 

Upon  a  Sheriff's  Bond  to  pay  Fees  upon 
an  Extent.  > 

j;  (  AL  Obr  Subvic'  pro  lolutione  denar\ 
*  il  Bar  per  eund'  Statut'  23  H.  5, 
c  Repl'  qd'  Breve  de  Extent'  fur  Stat'  ftap.uT 
c  emanavit  extra  Cur5  Cane'  direft'  Vic'  L. 
c  Et  Quer'  exiften'  Subvic'  agreat'  fuit  ante  de- 
c  beration'  brevis  de  Liberate  int'  Quer'  & 

•  Def  qd'  Def  folveret  Quer'  3  2  L  pro  exe- 

*  cutione  Brevis  predift'  Et  pro  folutione  inde 
c  Def  fee'  fcriptum,  Et  ulterhis  placitat  Sta- 
€  tut'  de  2p  Eliz.  pur  Execution  Fees,  Def* 

*  demurr*] 


fur  Obi' VicY&c:  If) 

r  demurr^  Et  pro  Caufis,  Eo  qd'  predi<&5  F.  Demur'  & 
r  non  refpond'ad  barram  predid'  G.  Et  fcrip-  Judi^  pro 
r  cum  predict*  per  propriam  demonftration5  £)c** 
predict'  F.  vacuum  in  Lege  exiftir,   Judic' 
pro  Def\   Vide  Winch,  Em.  334,  3:57.  Latch: 
\  Rep.  fo.  20.  Where  it  was  adjudged  \  1.  That 
the  Bond  was  void,  for  that  the  Statute  28  H.  8. 
jgives  him  an  A&ion  on  the  Cafe  for  his  Fee* 
land  he  ought  not  to  have  a  double  Reward. 
p.  The  Bond  is  void,  for  that  it  was  taken  be- 
fore the  Liberate  fued,  and  fo  the  Sheriff  took 
this  Fee  before  he  did  his  Work.    Vide  Winch. 
\Ref.  fo>  19  &  50. 

Up on  a  Condition  to  be  a  true  Vrifoner. 

(f.  c  "F^vEbt  fur  Obr  ove  Condition  fore  ve- 
'  jLJ  turn  Prifbnar'^  Bar  qd5  Obr  fuit 
f  capt5  colore  Officii  contra  Statut5  ubi  DeP 
*  fuit  capt5  per  Liberate  fuper  Stat'  Stapul5, 
Demurrer  inde.    Tb.  61. 

IDehtfur  ObVfait  Marr'  Marefc  deflre  voter  simik  upon  a 
Prifinar\   Bar  per  eund*  Stat*  23  H.  6.  Bond  to  the 
9£  tin  P.  frit  in  execution  in  cufiod\  MarlhaL 
Quer*  ads'R.  Et  Def  pro  eajiamento  &fa- 
vore  demonjirand*  P.  deven  tent\  &c. 

ff>  c  T?  T  modo  ad  hunc  diem3  (&c.)  Et  pet5  au-  Bar  after 

c  m2j  dit'  fcripti  Obi5  pred',  Etei  legicur,  &c.  Oyer, 
c  Pet5  etiam  auditam  Condition'  ejulclem  fcript* 
c  Obi5,  Et  ei  legitur  in  hec  verba.  Jff  The 
Condition  of  this  Obligation  is  fuch,  That  if 
the  above-bounden  Algernoon  Vayton,  now  Pri- 
foner  in  the  Kings-Bench  Prifon  in  Southwarky 
do  and  (hall  from  henceforth  be  and  continue  a 
true  Prifbner  in  the  Cuftody,  Guard,  and  fafe 
K£epi°g>  of  the  above  named  John  LenthaU, 
j  Knight- 
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Knight-Marfhal  of  the  fame  Prifon,  and  iq 
the  Cuftody,  Guard,  and  Safe- keeping,  of  his 
Deputy  Officers  and  Servants,  or  fbme  or 
one  of  them,  until  he  fhall  be  lawfully  dit 
charged,  without  committing  any  Manner  ol 
Efcape  or  Efcapes  during  the  Time  of  his 
Reftraints:  Then  this  prefent  Obligation  t6 
be  void,  and  of  none  ErTed,  or  elfe  to  be 
and  remain  in  full  Power,  Force,  and  Vertue* 

*  Quibus  ledis  &  auditis  idem  J.  C.  dic'qd* 
4  ipfe  de  debito  predid'  virtute  fcript'  001* 
<  predid'  bnerari  ncn  debet  quia  die'  qd'  antfe 
4  confedion'  fcript'  Obi'  predid'  fcilt'per  qued- 
c  dam  A&um  fad:'  in  Parliament'  Domini  Hen.i 
c  nuper  Regis  Angl' fexti  tent'  apud  Weftm'  in  J 
c  Com'  Middl'  25  die  Febr'  Anno  Regni  fui  23. 

*  recitan'  in  eodem  Adu,  Qd'  didus  Rex  con- 
€  fiderans  maximum  per Jurium  extortion'  &.op- 
6  preffion'  que  tunc  preantea  fuer'  in  Reg'  Angl', 

*  &c.  (reciting  the  Ml.)  Prout  per  eund'  Adum 
c  plenus  liquet  &  apparet,  Et  predid' J.  C.  ulte- 

*  rius  did'  qd'  ad  tempus  confe6^ionis  fcript1 
^  Obi'  predid  fcilt'  predid'  13  die  Julii  Anno 
€  Regni  Domini  Car'  (ecundi  nunc  Regis  Angl', 
6  &c*  16.  &  diu  antea  ipfe  pred'  K-  fuit  Marr' 
c  Marefc'  D'ni  Regis,  Qd'q;pred'  A.  P.  eodem 

*  tempore  confedion'  fcript'  Obi'  pred' apud  S. 

*  in  Com'  Surr'  fuit  prifonar'  Tub  cuftod'  pre- 

*  fat'  J.  L.  adtunc  &  adhuc  Marr'  Marefs' 
€  predid'  exiften'  in  executione  predid'  ad  fJ 
c  dam  cujufdam  E.  R.  pro  debito  400 1.  &  $0  s. 
€  pro  dampnis  per  prefat'  E.  vers'  eund'  A.  in 

*  Cur'  didi  Domini  Regis  de  Banco  apud  W. 

*  in  Com'  Midd'  tunc  antea  recuperat,  Qd'g; 
c  ipfe  predid'  J.  C.  cum  prefat'  A.  P.  pro 
4  eafiamento  &  favore  prefat'  A.  de  imprifo- 

*  nament'  fuo  predid'  demonftrarid'  eodera 
c  13  die  Julii  Anno  Regni  didi  Domini  Regis 

e.  nunc 
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nunc   1 6.  apud  paroch'  predid'  in  Com' 
predid'  predidum  fcripc'  Obi'  in  narr'  pre- 
dict  mentionat'   cum   Conditione  predid* 
prefat'  J,  L.   adtunc  &  ibid'  Marr'  Marefc' 
didi  Domini  Regis  predid'  figillavit  &  ut  . 
fadum  fuum  deliberavir,    Et  predict'  J.  L. 
idem  fcript'  colore  Officii  p redid'  de  prefat' 
A.   &  J.  C.  pro  Caufa  predid'  adtunc  & 
ibid'  cepit  &  acceptavit,  Et  fie  idem  J.  C.  die5 
qd'  fcriptum  predid'  cum  Conditione  predid' 
fie  ut  prefertur  in  forma  predid'  fad'  &  pro 
Caufa  predid'  virtute  Statuti  predid'  omninp 
vacuum  &  nullius  effedus  in  Lege  exiftit, 
Et  hoc  parat'  eft  verificare^  Unde  pet'  judic' 
fi  ipfe  predid'  J.  C.  de  debito  predid'  virtute 
fcript'  Obi'  predid'  onerari  debeatj  &c. 
'  Et  predid'  J.L.  die'  qd'  ipfe  precludi  ncn,  Repl'qdv 
t  quia  die'  qd7  predid'  J.  C.  pro  meliori  fecu-  Def  ■  fee' 
c  ritat'  ipfius  J.  L.  qd'  predid'  A.  P.  non  eva-  .?bl.'Pro,?e- 
%  deret  extra  cuftod'  ipfius  J.  L.  fed  remaneret  ^t'Sne 
c  in  falvo  cuftod'  ipfius  J.  L.  fecit  eidem  J.  L.  p.  evadcret„ 
fcript'  Obi'  predid'   in   narr'    predid'  fu- 
perius  mentionai'  modo    $r    forma    prout 
idem  J.  L.  fiiperiuS  inde  vers5  eutir  narravit^ 
Abfque  hoc  qd'  predid"  J.  C.  pro  eafiamento 
&  favore  prefat'  A.  de  imprifonamem'  fuo 
predid'    dand'    feu    demonftrand'  predid0 
fcript'  Obi'  in  narr'  predid'  menc  cum  Con- 
ditione  predid'  prefat'  J.  L.  figillavit  &  ut 
fadum  fuum  deliberavit  modo  &  forma  pro- 
ut idem  J.  C.  fuperius  inde  placitando  alle- 
gavit,  Et  hoc  parat'  eft  verificare,,  tJnde  pet* 
judic,    Et  debitum  fuum  predid'  unacum 
dampnis  fuis  occafione  detention'  debiti  ill* 
fibi  adjudicari,  &c.   Et  predid'  J.  C.  Def ' 
moratur  in  Lege,  &c.    Et  pro  caufis^  Eo  qd'  Def '  demur*. 
placitum  predid'  fuperius  replieando  placitat' 
materiaque  in  eodem  content'  repugnans  in  (e 
4  [  duplex 
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€  duplex  &  incertum  eft  &  caret  forma.  Quer1 
f  jung'  in  morat\    Vide  i  Sound,  iyy,  ^c. 

Upon  this  Demurrer  it  was  argued  for  the1 
Defendant,  That  the  Bond  was  void  by  Forcfci 
of  the  Statute  25  H.  6.  cap.  10.    of  Sheriffs 
Bonds,  and  that  this  Bond  was  given  pro  Favors 
&Ea[tamento.  But  it  was  faidon  the  other  Side, 
That  fuch  a  Bond  with  Condition  might  be 
given  to  a  good  End;  and  it  did  not  appean 
that  there  was  any  Agreement  for  Favour  and 
Eafe,  but  the  contrary,  for  the  Plaintiff  in  his 
Replication  had  traverfed  it,  and  the  Defendant! 
by  his  Demurrer  had  confeiTed  his  Replication 
tq  be  true:    And  the  Cafe  of  Sir  George  Reynold 
a££ainft  Elwonhy^   Latch  23,  &  45.  was  cited, 
anhd  chiefly  the  Cafe  there  cited  of  Sir  Thomas] 
Perrier,  enter'd  in  Hill.  1 9  Jac.  Regis,  Rot.  1202. 
which  Roll  was  produced  and  read  in  Court;] 
an^  it  appear'd  that  the  Condition  was  ass 
this  Condition,   but  there  was  an  Iflue  upom 
the  Eafement  and  Favour,  and  found  for  the;, 
Plaintiff  that  the  Bond  was  not  for  Eafe  andj 
Favour,  and  thereupon  the  Plaintiff  there  had 
Judment fro    Judgment:    Whereupon  Judgment    was  alldl 
8uer .  pray'd  for  the  Plaintiff  here  j  and  although  the? 

Court  at  firft  doubted,  yet  upon  reading  the; 
faid  Record  they  gave  Judgment  immediately' 
for  the  Plaintiff,  Vide  iSaund.  163,  &c. 

Upon  a  Bond  c  ^Ount  fur  Obi' &  mutuat'perGardiandel! 
to  the  War.     <   \^j  Ffat  envers  Stmty  dcJ  prjfonar>#     Def> 
den  ot  me       c  aJ    mumat>   placitat>    NiI    debet  &   ^   Qh[> 

c  p/edi#  Stat'  25  H.  6. 

RepF  per  provifo  in  eodem  Statuto  qdf 
4  Gardian  de  le  Fleet  non  dampnificat'  foret 
I  in  Officio  fuo,  &c. 
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Jf.    '  Et  predi&'  A.  die'  qd*  ipfe  per  aliqua  Repl\ 
prcallegat'  abA&ione  faa  predicVde  predict 
40  Marcis  habend'  precludi  non  debet,  Quia 
die'  qd'  in  predicV  Statuto  in  predicV  Par- 
liamento  predicV  nuper  Regis  Hen.  6.  Pro- 
vifum  exiftit'  qd'  Gardianus  Gaole  dicti  Do- 
mini Regis  de  le  Fleet,  &  Palatii  di&i  Do- 
mini Regis  Weftrn'  pro  tempore  exiften'  non 
foret  dampnificat'  ( Anglice,  indamaged)  nee 
(  prejudicat'  (Anglice,  prejudiced)  per  Ordina- 
jfjtion'  predict'  in  Officio  (Anglice,  the  Duty) 
flOfficii  fuiV  Et  hoc  parat'eft  verificare,  Unde 
f  pet'  judicium  &  debitum  fuum  predicV  una- 
cum  dampnis  fuis  occafione  detention'  earun- 
dem  40  Marcarum  fibi  adjudicari,  &c.    DeP 
demurr' generalement,  EtQuer' jung' in  mo-  Demur*, 
rat',   Et  quia  Juftic'j  &c.    Et  quoad  triand' 
Exit5  predict,  &c.  Vide  Winch.  Entr.  19  i,  &c. 

Sur  Obi  per  Adm  Vic. 

c  T\Ebt  fur  Obi'  per  Adm'  de  E.  P.  que  Where  the 
'  JLJ  fur  Oyer  del  Obi'  &  Condition'  ap*  Inteftate  is 
>ear  d'eftre  Bail-Bond.   Bar  per  Stat'  2 2  H.  6.  ™*f**f  nu' 
Et  que  un?  brief  fuit  fue  hors  que  ne  Garrant 
e  Obi',,  &c.   Ec  fur  Demurrer  le  Opinion 
del  Court  fuit  envew  le  Plaintiff,   pur  ceo 
que  le  brief  &  Count  ne  mentipn'  que  le  In- 
tegrate fuit  nuper  Vic',  dec.    Vide  1  Lutwkh 


ff.   c  Debt  pur  40 1.   per  PI'  Vic5  London,  B"r  .Where 
ur  Obi'  dat  19  Jan.  8  W.  2.  Et  le  Ob!'  n'eft  ^iTnr Z* 
nention  d  eltre  iait  al    Plaintiff  come  Vic ,  ed  in  the  De. 
e  Condition5  pur  le  Appearance  de  R.  C.  clararionto 
ik  Veneris  prox'  poft   O&ab'  Hill'  ad  re.  be  made  to 
pond'  J.  D.  Sec.  Bar  per  eund'  Stac'  22  H.6.  the^lai"tiff 

I  AndasSto€ 


; 
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Defendant  And  that  in  Mich.  Term.  %W.%.  the  faid  J.  I) 
pleads  a  fiai-    profecuted  an  Attachment  of  Privilege  againfl 

°Uak^he  W  the  faid  R*  C  atld  °therS  direfted  t0  the  She 
]Bond  within  r^0^  London^  returnable  die  Sabbat i  prox  fop 
Stac.  03aby  Hill,  to  anfwcr  the  faid  D.  in  an  A&ior 

upon  the  Cafe,,  that  the  Writ  was  delivered  tc 
the  Sheriff  19  Jan.  8  W.  &  C.  arretted  th< 
faid  19  Jan.  and  detain'd  till  he  made  the  faic 
Bond,  with  the  faid  Condition  for  Eafe  ant. 
Favour;  and  that  the  Bond  was  taken  color 
Officii  [uiy  with  an  Averment  that  the  firft  Re 
turn  in  Hillary  Term  fait  die  Sabbati,  &c. 

Averment.  c  Cum  hoc  quod  idem  J.  A.  verificare  vi 

c  qd'  primus  dies  di&i  Termini  fan&i  Hillai 
c  in  Condicione  predict'  mentionat'  pro  return! 
*   hujufmodi  breviumde  Attach'  (&  al'  breviun] 
c  in  Cur'  hie  fuper  breve  Original'  minirnrj 
c  fundat'J  fuit  predicl:'  dies  Sabbati  prox'  poi 
c  O&ab'  fancYi  Hillarii,  &c. 

Repr,  Prays       -The  Plaintiffs  pray  that  the  Bond  may  rij 

the  Bond  may  \nro\\ed in hec  Verba,  c Ethper  hocpredid'S.B: 
bemrolkd.      .  &  j  w    pec>  qd ,  fcript,  Qbr  predid;.  hic  ■ 

c  Cur'  prolat',,    cujus  Conditio  (uperius  fped 
c  en\   irrotulet',    Ec  irrotulat'  in  hec  verba 
c  Noverint  Univerfi  per  prelentes^    (&c.  B 
€  which  it  appears  that  the  Bond  was  made  to  tb 

*  Plaintiff  as  Sheriffs,)  Dat'  decimo  nono  dif 
c  Jan.  Anno  Regni  f&cj  8.  AnnoqueDomin 

Plaintiff's       c  1696.    Quo  fie  irrotulat'  iidem  S.  B.  &  J.  W 
fhew  the  true  «  diC'  qd'  ipfi  per  aliqua  preallegat'  ab  A&ionJ 
Writ,  c  fua  predi<5b'  habend'  precludi  non  debent] 

*  Quia  proteftando  non  cogn'  aliqua  de  pre! 

*  did'  brevi  in  predict'  placito  predicY  J.  fupej 
€  rius  mentionat'  fore  retornabl'  hic  die  $abj 
f  bati  prox5  pofl  Odtab'  fandi  Hill'  predial 

*  fare  vera,  pro  piacko  die1  qd'  predicV  J.  Di 

'Jm 
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fued  out  an  Attachment  retornahle  predict*  die 

Veneris  prox'  poft  O&ab'  fan&i  Hiir  tunc 

prox'  fequen',  &C    by  which  they  attached  the 

[aid  R.  C,  and  took  the  Bond  for  his  Appearance, 

ad  diem  &  locum  in  eodem  brevi  content' 

juxta  tenorem  brevis  ill'  ac  fecund'  formam 

&  effe&um  Statuf/  predid',  Et  hoc  ipfi  iidem 

S.  B.  &  J.  W.  parat'  funt  veiificare,,   Unde 

pst'  judic'  &   debitum   fuum    predict'  una- 

cum  dampnis  fuis  occafione  detention'  debiti 

ilF  fibi  adjudicari,  &c.    The  Defendant  re- 

>iil'd,  and  the  Plaintiff  furrejoin'd ;   and  the  Rejoinder^ 

defendant  rebutted,  and  then  thePiaintifF  de-  &Cm 

lurred.     Vide  1  Lut.  680,  Sec. 

In  this  Cafe  upon  the  Argument  it  was 
;reed,  That  by  the  Bar  the  Declaration  was 
ade   to  be  ill,   prima  facie ,    beeaufe  it  was 
)t  alledged  that  the  Bond  was  made  to  the 
aintiff  per  nomen  Vic  :  And  then   the  main 
ueftion  was,  Whether  the  Plaintiffs  by  their  $L  If  the  Re. 
eplication  could  amend  and  make  it  good  by  Potion 
e  Entry  of  the  Bond  upon  Record  }  And  was  ^mion    ** 
fifted  for  the  Defendant  that  they  could  not  good, 
do;  for  the  Declaration,  as  it  was  at  firft, 
that  which  is  the  Foundation  of  the  Suit, 
id  to  which  the  Defendant  is  to  anfwer,  and 
•on  which  the  Court  is  to  give  their  Judgment; 
d  therefore  it  ought  to  be  perfect  at  firfr,  and 
it  be  not  fo,  Advantage  is  given  to  the  Defen- 
nt,  which  he  had  taken  by  pleading  a  good 
;a  in  Bar,  which  ought  not  to  be  avoided 
the   doing  of  a  Thing  which  might  have 
bn  donfc  before,  and  by  that  Means  to  trick 
p    Defendant,     who   notwithflanding  any 
ling  that  appears,,  had  another,  if  this  Ad- 
ptage  had  not  been  given  co  him. 

I  £  That 
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Where 'cis  That  if  Debt  be  brought  againft  an  Heir, 

not  alledged    and  \n  the  Declaration  it  is  not  alledged  that 

thar  ?c  ^eir  e^e  ^e*r  *s  DOunc^^   can  fhe  Plaintiff  after  a 
was  bound.      plea  pleaded  enter  the  Bond^  and  then  demur  ? 

Certainly  not.     So  the  Bond  upon  which  thej 

Plaintiffs  have  declared  is  variant  from  the  Bondi 

inrolt'd  ;  for  the  Bond  in  the  Declaration  is  to 

be  intended  of  a  Bond  made  to  them  in  their! 

private  perfonal  Capacity,  and  the  Law  will 

to  intend,  and  the  Bond  which  is  inroll'd  is< 

made  to  them  in  their  Capacity  as  Sheriffs. 

If  an  Action  be  brought  againft  one  by  Bill 

in  B,  R.  if  it  appears  by  the  Declaration  that 

be  is  not  chargeable  but  only  as  Executor, 

the  Bill  fhail  abate  •,    and  fo  it  is  adjudg'd/ 

i  Saund.  in.     So  if  an  Original  in  Debt  is 

brought  againft  one,    in    which    he   is  not 

named  Heir,  if  the  Declaration  be  againft 

him  as  Heir,    it  is  ill;   and  fo  adjudged  fer 

tot   Cur\    30  H.  6.  5*.  a.     Chief  Juftiee  Ireby 

If  Defendant  was   of  Opinion,    That  the   Defendant   ha-i 

ought  nor  to   vjng  pray'd  Oyer  of  the  Bond,  he  ought  to  have 

havynt,erd    entei'd  it,  and  then  it  had  been  Part  of  the 

on  0°"  UP*   Declaration;  and  that  not  being  done  by  him.) 

it  might  be  done  by  the  Plaintiffs  -,  and  if  the 

Defendant  had  pleaded  non  eft  faUum,  it  would 

be  found  againft  him ;    and  it  is  the  Pleading 

of  the  Statute  which   gives  Occafion  to  the 

Plaintiffs  to  /hew  that  the  Bond  was  made  tc 

them  as  Sheriffs.    And  as  to   the  Obje&roni 

That  if  Debt  be  brought  againft  one  as  Heir 

and  in  the  Declaration  it  is  not  alledged  tha; 

he  was  bound  as  Heir,  that  it  is  ill;  the  Chie; 

Juftiee  faid,  That  in  that  Cafe  it  appears  thai 

the  Declaration  is  ill,  but  in  the  Cafe  here  not 

and  that  it  is  impofltble  to  make  a  bad  Dei 

claration  againft  an  Heir  good  by  a  Replica 

tion.    That  after  a  long  Debate,  the  Chie 

Pic 
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'rothonotary  Cooke  produced  in  Court  Ten 
Precedents  of  Writs  and  Declarations,  dire&ly 
'fliccording  to  the  Writ  and  Declaration  in  this 
llliafe,  all  which  Precedents  were  enter'd  in 
i\Micb.  i^Car.  i.  Rot,  1194,  nyy.  and  thereupon 
u  udgment  was  given  for  the  Plaintiffs  by  the  Et  judic  $ro 
eii|\ffent  of  Juftice  ?oi»ell%  who  before  was  of  9&.r\ 
il  opinion  againft  the  Plaintiffs. 
'i     Vide  1  Lut.  685*,  ejrc.    Et  vide  ante,    1  Lut. 
i|  rr9,  &c.  for  the  like  Cafe  between  the  Writ 
111'  tnd  Count,  as  in  this  Cafe. 


j[.  Debt  upon  a  Bond  de  Noninglnt9  &  OBo-  Upon  Vari- 

-int*  Libr\  upon  Oyer  it   was  for  Nought*  &  a^c  pleaded. 

iBogefmis  Libris,  and  then  Variance  pleaded 
I  >etween  the  Count  and  Obligation.    Plaintiff 

>y  Replication  prays  Oyer  of  the  Condition, 
t  vhich  was  for  Payment  of  490/.    And  there- 

lpon  the  Plaintiff  demurred,  and  Judgment  for 

he  Plaintiff.  1  Lut.  ^.i^^&c. 

Jf.  Vide  2  Lut,  1541.   Where  upon  a  De-  Upon  Van. 
nurrer   in  a  Action  of  Debt  upon  a  Bond  ance  between 

rought  by  a  Chief  Bailiff  of  a  Liberty,  the  Dcec,„IJj^nd 
)efendant  prays  Oyer  of  the  Original,  Quo 
eBo  &  audito,  he  pleads  in  Abatement,  be- 

aufe  it  appears  both  by  the  Writ  and  Decla- 
ation,  that  this  Original  was  fued  out  before 
he  Day  of  the  Date  of  the  Bond.  ThePIain- 
iff  replies,  That  the  Writ  upon  which  he  de- 
;lares,  was  another  Writ,  and  lets  it  forth  pro- 
it  per  Breve.  Rejoinder  by  Way  of  Eftoppel, 
>y  reafon  of  the  aforefaid  Oyer.  The  Plaintiff 
iemurs. 

Upon  the  Argument  it  was  held  by  Chief  Where  tfee 
uftice  Trevor,   Nevil3  and  Blencoive^  That  the  Riding  the 
Replication  was  good,  for  the  Writ  being  filed,  ^rncr^alJ- 
he  Reading  of  it  is  the  Ad  and  Office  of  the  z^t  pontiff. 

I  5  Court, 
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Court,  and  (hall  not  prejudice  the  Plaintiff 
nor  exclude  him  from  (hewing  the  true  Writ; 
Uptm  Oyer  of  And  this  is  not  like  to  the  Oyer  of  a  Deed,  fo« 
a  psed.  there  the  Reading  of  it  is  the  A&  of  the  Plain, 

tiffhimfelf  and  therefore  he  (hall  not  bead- 
mitted  to  fay,  That  the  Deed  fo  read  to  tht 
Defendant,  is  not  the  Deed  upon  which  I 
declared.  Juflice  Tracy  was  of  another  Opinl 
nion,  as  appears  by  the  Report  and  Cafes  cited  j 
but  notwithstanding  Judgment  was  given  foi 
the  PlainrirT. 

And  it  is  there  further  obferv'd : 

Where  a  De-  i.  That  there  may  be  a  Demurrer  to  a 
murrer  may  Writ,  for  any  Infufficiency  apparent  in  the  Writ 
be  to  a  Wuc.  afCer  q^,.  0f  j^  an(j  £ntry  on  Record  as  well 

as  for  Variance  between  the  Count  and  the 
Deed  upon  which  it  is  founded;  and  feveral 
Cafes  and  Authorities  are  there  cited. 

2.  That  one  cannot  demand  Oyer  of  a  Deed.1 
but  during  the  Time  that  it  is  in  Court,  and' 
that  is  for  the  whole  Term  in  which  it  was 
produced  in  Court,  5  Co.  74.  Wimarke's  Cafe., 
So  that  'tis  as  well  in  the  Power  of  the  Court 
g.  to  give  Oyer  of  a  Deed  as  of  a  Writ.     Qu^eri 

done  (fays  the  Reporter)  le  Reafon  del  Difference- 
enter  Oyer  de  Brief  &  Oyer  de  Fait,  Vide  2  Lut. 
1644. 

Debt  pur  Efcape  out  of  Execution* 

jf.  THvEbt  againft  a  Bailiff  of  a  Liberty  by 
JL/  H.  B.  and  H  his  Wife,  Adminiftra- 
trix  of  J.  S.  during  the  Minority  of  M.  S.  and 
H,  S.  Daughters  and  refiduary  Legatees  of  the 
faid  J.  S.  with  the  Teftament  annex'd,  for  the 
Efcape  of  R.  Ds  out  of  Execution  upon   a, 

Judg: 
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udgment  obtain'd  by  the  Plaintiffs.     Bar  by  a  for. 
Habeas   Corpus   returnable    at    JVeftminfler ,    die 
Sabbati  prox*  foft  Craftinum  Pur\  with  the  Plain- 
tiff's Caufe  return'd,  and  that  he  was  thereupon 
Committed  to  the  Fleet,  Que  eft  eadem  Efcapia, 

Plaintiff  replies,  Frotefiando  that  the  (aid 
Writ  was  not  delivered  before  the  Efcape  pro 
plaeito,  that  a  Habeas  Corpus  was  fued  out,  Ret' 
Jffab'  Hill9:  And  that  after  the  Return  thereof 
he  took  the  (aid  D.  D.  and  brought  him  to 
Wefiminfier  the  6th  of  February,  and  the  fame 
Day  by  Fraud,  &c*  the  Habeas  Corpus  in  the 
lea  mentioned  was  profecueed  and  delivered 
o  the  Defendant,  and  not  before;  and  that 
e  was  committed  upon  the  faid  laft  Habeas 
orpus  prout,  &c.  c  Abfq;  hoc  qd'  predid'  W. 
virtute  predicV  Brevis  de  Habeas  Corpus  in 
predift'  plaeito  ipfius  W.  fuperius  mentionat' 
Corpus  prefat'  R.  extra  predift'  Prifonam  & 
Gaolam  di&i  Domini  Regis  Libertatis  pre- 
dict' capiebat  &  a  Prifona  predicV  uique 
ad  Weftm'  predid'  ducebat  prout  predicY 
W.  placitum  fuum  predteV  etiam  fuperius 
allegavit,  Et  hoc^  &c.  Unde  pet'  judic'  & 
debitum,  &c. 

c  DeP  moratur  in  Lege,  Et  pro  caufis  often- 
dit  Cur'  &  die'  qd'  Traverfia  predict'  eft  re- 
pugnans  &  traverfat  materiam  minime  tra- 
verfabil',  &c.    Vide  i  Lut,  6ij3  632. 

Obj.  1.  Upon  the  Argument,  an  Exception 
was  taken  to  the  Declaration,  becaufe  it  was 
not  averr'd  that  the  Executors  were  within  the 
Age  of  Seventeen  Years,  but  generally  que 
deius  Age  ;  Bed  non  allocatur ,  for  the  Defendant 
by  his  Plea  had  admitted  the  Authority  of  the 
Plaintiff  tq  bring  the  Adtion. 

J  4  2.  But 
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2.  But  the  chief  Exception  was,,  That  the 
Virtutecujus,  &c.  was  traverfed  by  the  Plaintifr 
in  his  Replication,  which,  as  was  alledged, 
was  Matter  in  Ley,  and  therefore  the  Tra- 
verfe  ill,  and  fo  was  the  Opinion  of  the  Chief 
Juftice ;  but  the  other  Three  Judges  were  of 
a  contrary  Opinion.,  and  thereupon  the  Plain- 
tiff had  Judgment.     Vide  i  Lut.  632. 

Vide  2  Lut.  893.  Debet  &  detimt  fur  Efcape^ 
Et  Judgment  per  JSIil  die  reverfed3  becaufe  that 
the  Action  was  brought  in  the  Debet  &  detinety 
whereas  it  ought  to  have  been  only  in  the  De- 
finei9  the  Recovery  in  the  firft  Action  being  as 
Executor,  and  in  the  Detinet  only.  Vide  poftea, 
Bar  fur  Efcafe  in  Debt,, 

Debt  upon  Bond  by  the  Marfhal  of  thee 
King's. Bench,  conditioned  for  Payment  of  Mo- 
ney. Defendant  pleads  the  faid  Statute  23  H.  6. 
pro  favore^  &c.  The  Plaintiff  replies,  That  thfc 
Bond  was  made  pro  vero  &  jufto  debito,  and  tra- 
verfes  ^d"  capt3  fait  colore  Officii^  &c.  Et  Iffue  fun 
le  Traverje  ut  Jequitur. 

*#\        f-  c  "C T  predid'  G.R.  die'  qd'   ipfe  pre- 
JlL/  cludi  non,  quia  die'  qd'  predid'  R.T^ 
c  tempore  confedion'  fcript'  Obi'  predid'  in-- 

*  debitat'^  fuie  prefat'   Q.  in  predid'  40 1.  in 
€  Conditione  predid'  fuperius  nominal  de  ve-< 

ro  &;  juflo  debito  qd'que  pro  folutione  earun- 

*  dem  eidemG.  fiend'  idem  R.  T.  &  predid' 
:  A,  per  fcript'  Obi'  in  Narr'  predid'  fuperius 

fpec'  bona  fide  conjundim  £c  diyifim  deve*. 
'  ner'   tent'  &  Obligat*  prefat'  G.  in  predid' 

80  I.  fub  Conditione  predid'  pro  (olutione 
1  predid'  40 1.  fuper'  predid'  fefhim  diem 
4  landi  M.  modo  &  forma  in  Conditione  pre- 
I  did'  fuperius  mentionat',  Abfqi  hoc  qd'  pre- 

c  did' 
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did*  G.  R.  colore  Officii  fiii  predid',  pre-  Traverfe. 
didum  fcriptum  Obr  de  prefat'  R.  T.  &  A. 
cepit  modo  &  forma  prout  predid'  A.  fupe- 
rius  placitando  allegavit,  Et  hoc,  &c.  Un- 
de,  &c.  Et  predict'  A.  S.  ut  prius  die'  qd'  Iflue. 
predid'  G.  R.  colore  Officii  fui  predicV, 
predid'  fcriptum  Obi'  de  prefat'  R.  T.  &  A.  S. 
cepit  modo  &  forma  prout  idem  A.  fuperius 
placitando  allegavit,  Eede  hoc,  &c.  Ideo,&w. 
Vide  Robin f.  Ent.  20 9,  2io4 

Debt  upon  Bond  by  a  Sheriff's  Bailiff, 
conditioned  for  the  Payment  of  Money 
at  a  Day  certain. 

\T-  'TpHE  Defendant  pleads  the  faid  Statute,  Bar,  Q4* 
X    and  fets  forth  a  Latitat  againft  C  D.  fcriptim  roti 
md  J.C.  and  a  Warrant  thereon:    c  Cujus  fuitfub  n<r 
quidem  Warranti  pretextu  idem  J.  B.  poftea  mineGmai. 
&  ante  retorn'  predid'  Brevis  fcilt'  tale  die 
6c  Anno,  &c.   fupradido  apud  L.  predict* 
corpora  predicV  C.  D.  &  J.  C.  cepit  &  ar- 
reftavit  &  ipfbs  fub   cuitod'  fta  adtunc  & 
ibid'  fub  arrefV  predid'  habuit  &  cuftodivic 
fuper  quo  idem  DeP  poflea  fcilt'  die  &  An- 
no ult'  fupradido  apud  L.  predid'  pro  in- 
largiamento  predid'  C.  D.  extra  predid'  cu- 
ftod'  predid'  J.  B.  (tunc  Ballivi  predid'  J.  A. 
tunc  Vic'  predid'  Com'    C.  ut  prefertur 
exiften')  deven'  Obligat'  fjmulcum   predid' 
C.  D.    per  predid'   fcriptum    40  1.   eidem 
quer'  cum  predid'  Conditione  eidem  fcripto 
1  fubfeript'  pro  vera  folutione  predid'  20 1,  pre- 
c  did'  5*  die  Junii  tunc  prox'  fequcn'  in  predid' 
Porta  Ecciefia?  de  R.  predid'  eidem  J.  B.  per 
1  pred'  C.  &;  J.  feu  eorum  alterum  fiend',  quod 
*  quidem  fcript'  Obi'  adtunc  &  ibid7  capt'  fuit 

'  per 
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per  pred'  J.  B.  colore  Officii  Ballivat  contra 
for  mam  cV  eflPedum  Scatuti  predict'  per  quod 
idem  fcriptum  vigore  Statuti  ill'  vacuum 
in  Lege  exiltic,  Ec  hoc  parat'  eft  verificare^ 
Unde  ex  quo  fcriptum  predid'  non  fuit  fufc 
nomine  did'  Officii  Ballivat'  predid'  nequo 
tali  Conditione  qual'  per  Statut'  predid'  fieri 
debuit,  pet'  judic'  fi  ipfe  de  debito  predict5 
virtute  fcript'  predid'  contra  formam  AcVli 
predid'  onerari  debear,  &c. 

RepP  prove-       c  Precludi  non,  Sec.  quia  die'  qda  predid' 

ro&jufto      c  q  j)    temp0re   confedion'  fcripti  predid* 

It0*  *  fuit   fui   juris  ad   largum  qd'q;    predicV  G. 

c  predid'  (cali  die)  Anno,  8cc.  quinto  fupra- 

'  did' apud  L.  predid'  fcriptum  Obi'  ill'  hie 

*  in  Cur'  prolat'  bona  fide  &  pro  vero  &  jufto 
c  debito  fecit  figillavit  Sc  ut  fadum  fuum  deli- 1 
1  beravit,  Abfq^  hoc  qd'  predidr  fcriptum  Obi* 
c  hie  in  Cur'  prolat5  capt'  fuit  per  ipfumj.  B.i 

*  colore  Officii  fui  predid'  contra  formam 
c  Stat'  predid'  prout  predid'  Def'  fuperius 
c  allegavit,  Et  hoc.,  &c.  Unde.,  &c. 

Rojo'ScLTue.  ?  E*  predid'  Def  ut  prius  die'  qd'  predid* 
'  fcript'  Obi'  hie  in  Cur'  prolat'  capt'  fuit  per 
c  predid'  J.  B.  colore  Officii  fui  predid'  conl 
'  tra  formam  Statuti  predid'  modo  &  for* 
c  mam  prout  idem  Def'  fuperius  allegavit  vl 
c  delt'  apud  L.  predid',   Et  de  hoc  pon'  ie 

*  fuper  priam',  &c.   Vide  Aft.  Em.  fo.  i66}  al*s 

*  254. 

Bar  fur  Obly  de  feperalibus  Rebus  faciend\      Vide 
the  Fourth  Part,  Bar  aV  Debt  fur'  QW,    &c. 


Bar 


fur  Efcape,  a  23 





Bar  fur  Efcape  in  Debt. 

f$d%  cepit  Prifonar9  in  recent e  Infecutione^  &■€< 

PFT   predid'   Def '    per  J.  P.   Attorn'  Bar  by  frefl* 
tf  JZi    fuum  ven'  &  defend'   vim  &  in-  Puduit. 
jur'  quando,  &c.  Et  die'  qd'  predid'  Quer5 
:  Adionem   fuam    predid5   inde    vers'   eum 
[  habere    non  debet,     Quia  die'    qd'  bene 
&  verutn  eft  qd'  predid'  Def  poftea   8c 
ante  retorn'  Brevis    predid'  fibi  in  iorma 
'  predict'  dired'  fcilt'  predid'  20   die  Apr' 
;  Anno  7.   fupradido,    adtunc   Vic'  predicV 
Com'  L.  exiften'  apud  S.  in  predid'  Com* 
L.  predid'  W.  W.  cepit  &  arreftavit  &  ip- 
fum  in  Prifona  didi  Domini  Regis  fub  cu- 
ftod' ipfius  tunc  Vic'  apud  Caftrum  L.  in 
:  predict'  Com'  L.  exiften'  in  executione  pro 
:  predid'  78 1,  refid'  debici  dampnorum  pre- 

•  did'  adtunc  &  ibid'  habuit  &  detinuit,  Ac 
;  predid'  W.  W.  fie  in  Prifona  didi  Domini 

Regis  Tub  cuftod'  predid'  tunc  Vic'  L*  in 

forma  predid'  exiften'  ufque  (talem  diem  & 
1  Annum)  falvo  &  fecure  cuftodivit  &  detinuit, 
-  quo  quidem  (tali  die  &  Anno)  fupradido 

predict'  W,  apud  Caftrum  L.  contra  volun- 
1  tat'  predid'  Def  adtunc  Vic'  L.  extra  Pri- 
7  fon'  predid^  e  cuftod'  ipfius  Def  tunc  Vic'  L. 

evade,  fuper  quo  predid'  Vic'  L.  ipfum  W. 
:  recenter  infecut'  fuit  &  predid'  W.   poftea 

•  fcilt'  (tali  die  &  Anno)  &  ante  diem  impe- 
'  trac'  Brevis  Original'  ipfius  Quer'  apud  A.  in 

predid'  Com'  L.  iterum  recepit  &  in  cuftod* 
predid'  fub  cuftod'  ipfius  tunc  Vic'  apud 

'  paftruns 
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€  Caftrum  L.  predid'  in  predid'  Com'  L 
c  exiften'  in  executione  pro  predid'  78 1,  refid 
4  debiti  &  dampnorum  predid'  kerum  habuil 
*  &  detinuit,  Et  hoc,  &c.  Uode,  &c.  Vide 
€  I  Bro.  15-9. 


AUtcr  feeundum  Thompf.  Ent.    142.   Et 
qd'  adhuc  detinet  in  Prifona. 

Similiter        JF-    '    Ta^P™^   £L<   Mtf   in  ProPr'   Per" 

frcfh  Purfuir.  c  JCL/  fona  lua  ven'  &  defend'  vim  &  injur5 
quando,  &c.  Et  die'  qd'  predid'  W.  Adion' 
non,  quia  die*  qd'  poft  judic7  predid'  in  forma 
predid'  obtent'  &  poll:  predid'  Cotnmiffion'! 
(Anglice,  Commitment)  predidi  P.  cuftod'l 
predid'  J.  L.  in  execution*  pro  debito  & 
dampn'  predid'  in  forma  predid'  &  ante 
evafionem  predid'  P.  fuperius  fieri  fupponV 
fcilt'  18  die  A.  Anno  fupradido  predid* 
P.  in  executione  pro  debito  &  dampn7  pre- 
did' fub  cuftod'  predid'  J.  L.  in  Prifon' 
Marr'  exiften'  in  S.  in  Com'  S.  exiften' 
ipfe  idem  P.  Prifon'  predid'  in  5.  in  pre- 
did' Com'  S.  Vi  &  Armis,  &c.  fregit  & 
extra  Prifon'  predid'  contra  voluntat'  ip- 
fius  J.  I>  adtunc  &  ibid'  evafit  &  in  loca 
eidem  J.  L.  incognit'  fugit,  Et  predid' J.  L. 
ulterius  die'  qd'  ipfe  predid'  J.  L.  expedite: 
(Anglice  frefhly)  prope  &  diligent' (Anglice: 
diligently  and  clofely)  poft  evafionem  predidt''' 
tit  prefertur  fad'  apud  S.  predid'  in  dido 
Com'  Suit'  infequebatur  (Anglice  did  fwrfue) 
prorecaptione  predid'  P.  &  infecution'  pre- 
did' (Anglice  Purfuit)  abinde  continuavit  quo- 
ufq;  pred'  J.  L.  poftea&  ante  exhibition'  Bille 
pred'quer'  fcilt'  13  die  M.  Anno  fupradido 

•  pre- 
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predid'  P.  in  infecution'  predid'  apud  Weftm' 
predict  in  dido  Com'  M.  cepit  &  predid* 
P.  in  Prifona  poiuit  in  execution'  pro  de- 
bito  &  dampn'  predid'  ad  fed'  predid'  W. 
&  adhuc  ibid'  eum  detinet  &  predid'  P.  in 
Piifona  predid' exiften' (lib  cuftod' predid' 
J.  L.  in  execution'  pro  debito  &  dampn' 
predid'  abinde  hucufque  remanfit  &  ad  hue 
fie  remanet,  Que  quidem  evafio  predid'  P. 
extra  Prifon'  predid'  fie  ut  prefertur  fad'  eft 
una  eademque  evafio  &  non  al'  neque  di- 
verfe,  Unde  predid'  W.  (iiperius  vers'  ipfum 
J.  L.  inde  queritux,  Et  hoc,  &c.  Unde^  &c. 
Vide  Replication p  Rejoinder  and  I£ue,  Tbomp.^y, 
ut  fequitur. 

Jf.  '  Precludi  non,  quia  die'  qd'  predid'  Repr& 
Def  voluntarie  permific  predid'  P.  evadere  Traveife, 
extra  Prifon'  predid'  prout  predid'  Quer'  fu- 
perius  vers'  eum  narravit,  Abfque  hoc  qd'  pre- 
did' DeP  recepit  predid'  P.  in  recenti  in- 
fecutione  &  ipfum  in  Prifona  in  executione 
pro  debito  &  dampn'  predid'  pofuit  modo 
&  forma  prout  pred'  Def'  fuperius  placitando 
allegavit,  Et  hoc,  &c. 

c  Et  predid'  Def  ut  prius  die'  qd'  ipfe  re-  Rejo.&IiTue. 
cepit  predid'  P.  in  recenti  infecutione  &  ip- 
fum in  Prifona  in  executione  pro  debito  & 

;  dampn'  predid'  pofuit  modo  &  forma  prouc 
ipfe  predid'  Def  fuperius  placitando  allega. 

'  vit,  Et  de  hoc  pon'  le  fuper  Priam'^  Ec  qd' 
Quer'  fimilit',  8cc.  Ideo,  &c. 

(Similis  Bar  ut  ante  ufque,)  Et  infecu- 
tion' (Anglice  Purfuit)  predid'  abinde  a  loco 
ad  locum  &  a  Comitatu  ad  Comitatum  feck 
8c  continuavit  quouique,  (Sec.  as  before) 

jl  '  Pre- 
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Repf  Prote- 
ftando  non 
Evafit,  &c. 


Pro  placito 
qd'  volunta- 
rie  preroific 
H.  evader  e. 


Hue, 


i} 
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*  Predudi  non,   quia  proteftando  qd'  prd 
did'  H.  E.  non  fregit  Prifonam  predid1  ne< 
extra  Prifonam   predid'  evafit  vel  ad  loc 
eidem  J.  L.%  incogri'  afFugic  Proteftandoqui 
etiam  qd'  predid'  J.  L.  non  recentem  feci 
infecutionerri  pro  recaptions  predid'  H.  E 
prout  ipfe  idem  J.  L.  fuperiusinde  plaeitandc 
aliegavit  pro  placito  idem  R.  S.  die'  ut  priu: 
qd'  predid'   J.  L.  predid'  H.  E.  contra  vo. 
luntat'  ipfum  R.  S.    extra  cuftod'  fuam  ac 
largum  quo  voluit  ire  &  evadere  libere  &  vo- 
lunrarie  permifit  prout  idem  R.  S.  fuperiuj 
inde  vers'  eundem  j.  L.  narravit,   Abfq;  hoa 
qd'  predid'  J.  L.  in  infecution'  predid*  re- 
cepit  predid'   H.  E.   &    ipfum  in  Prifona 
predid'  pofuit  in  executione  pro  debito  si 
dampn'  predid',  Ad  fed' ipfius  R.  S.  moda1! 
&'  forma  prout  predid'  J.  L.  fuperius  inde' 
placitando  aliegavit,  Et  hoc  parat'  eft  veri- 
ficare,   Unde   pet'  judic'  Be  debiturh  fuurrt 
predid'  unacum  dampn'  fuis  occafione  de- 
temon'  debiti  ill*  fibi  adjudicari,    &c. 
€  Et  pred'  J.  L.  ut  prius  die5  qd'  ipfe  pred'1 
J.  L.  in  infecutione  predid'  recepit  predid*1 
H.  E.   &  ipfum   in  Prifona  pTedid'  pofuit 
in  executione  pro  debito  &  dampn'  predid' 
ad  kd^  predid'  R.  S.  modo  &  forma  prout 
ipfe  idem  J.  L.  (uperius  inde  placitando  alie- 
gavit, Et  de  hoc  pon'  fe  fuper  Priam',  Et 
predid'  R.  S*  inde  fimiiit',  &c.  Ideo,   &c. 
Vide  Vidians  Ent.  19^.  fimile  idem  198.   Et 
Vide  Reads  Dec'  204.    &  Bro.Vad.  $16,    Si- 
milisBar  &  Demurrer  jnde  Winch.  Ent.  172* 
Vide  %  €0.52,  &e%  Rigewws  Cafe. 


In. 
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In  Efcape. 

O  A  Ft ,    That  after  the  Time  of  the  faid  Bar. 

ID  fuppofed  Efcape,  H.  by  Content  of  the 
laintiff  appeared  at  the  Day  of  the  Return 
f  the  Writ,  Trout  per  Record*  ejufdem  Compa- 
ncie,  &c. 

Plaintiff  replies,  Per  nul  tiel  Record'  Compa.  Repl*. 
mck  of  the  faid  H.  by  which  it  might  appear 
lat  he  appeared  by  the  Confcnt  of  the  faid 
laintiff.  Defendant  demurs. 
And  it  was  infilled  for  the  Defendant,  that 
ie  Replication  was  ill,  becaufe  the  Allegation 
f  the  Appearance  of  the  Defendant  was  fut- 
cient,  and  the  Allegation  over,  That  it  was 
ith  the  Confent^  &c.  was  immaterial,  and  that 
ie  Plaintiff  might  have  traverfed  the  Record 
the  Appearance  only.  But  on  the  other 
ide  it  was  faid  that  the  Bar  was  ill,  as  by 
lob.  210.  &  Latch  r 49.  c^  1  Jones  138.  e£ 
Rolls  Rep.  119.  Worjley\  Cafe.  But  the  Par- 
es amended  by  Confent.  Vide  1  Lut.  ft,  Amendment 
^75.  by  Confent, 

Note,  That  upon  an  A&ion  on  the  Cafe  for  Efcape  on  a 
n  Efcape  of  one  taken  upon  a  Cap"9  Excom-  cap*  Excm* 
tunica?)  againft  whom  a  Sentence  had  been  muwcat*. 
or  Money  for  Non-payment  of  Tythes,  after 
/erdidt  pro  Quer  fur  non  JJfutnpft,  it  was  ob- 
2cl:ed  amongft  other  Things  in  Arreft  of  Judg- 
ment, That  the  A&ion  was  founded  upon 
Matters  meerly  fpiritual ;  and  therefore  the 
Action  did  not  lie  here,  but  the  Remedy  ought 

be  in  the  Spiritual  Court. 

But  it  was  anfwer'd,  That  the  Procefs  was  Efcape,  a 
>uc  of  the  Temporal  Court  di reded  to  the  Temporal 
Temporal  Qfficer,  and  executed  by  him,  and  Tott# 
J  the 


123 


Judic*  pro 
Quer*. 


Bankrupt. 
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the  Efcape  was  a  Temporal  Tore,  and  confe- 
quently  the  Damages  thereupon  were  Tempo- 
ral. And  the  Plaintiff  had  Judgment  by  the 
Opinion  of  the  whole  Court,  although  it  was 
confeffed  to  be  the  firft  Adtion  in  fuch  a  Cafe. 
And  the  Court  relied  much  upon  the  Cafe  of 
the  Sheriffs  of  Brifiol,  wherein  it  was  adjudg'd, 
That  an  Adion  on  the  Cafe  lies  for  the  Efcape 
of  a  Bankrupt  committed  to  their  Cuftody  by* 
the  Cornmiffioners.    Vide  i  Lut.  \n3 123. 


Where  the         Note,  That  where  an  Under-SherifF  took  a* 
Sheriff  took  a  Mortgage  of  a  Prifoner,  taken  upon  a  Ca  fa 
Mortgage.      for  Security  of  Debt,  and  thereupon  the  Pri* 
foner  is  fet  at  large,  the  Sheriff  was  removed, 
and  afterwards  the  Prifbner  pays  the  Moneyy 
recovered  to  the  firft  Under-Sheriff,  &c    This? 
is  (aid  to  be  an  Efcape  in  the  Firft- Sheriff 
Vide  1  Lut.  587,  &c. 

Ssffa? afrer       Vide  2  Lut.  1264,  &c.  Where  it'sfaid,  That" 
an  Efcape.      jf  one  being  taken  in  Execution  by  a  Co*  fa7  is 
voluntarily  fuffer'd  to  efcape,  yet  a  Scire  Facias* 
upon  the  Judgment  by  an  Adminiftrator  liesfc 
againft  him.    Vide  poftea. 

Non  fermijit  Def9  ire  ad  largum. 

Jf.  c  T?T  predi&'  T.  C.  die'  Adion'  non 
c  ±2j  quia  die*  qd'  ipfe  non  permifit  pre, 
c  dicV  T  A  extra  pnfonam  &  cuftod'  fuas  que 
c  voluit  ad  largum  ire  modo  &  forma  prout 
'  predicY  E.  A.  &  T.  fuperius  vers7  eum  nar- 
'  raver',  Et  de  hoc  pon'  fe  fuper  Priam',  Et 
c  predict'  E.  A.  &  T.  fimilit',  Ideo  precept' 
c  eft  Vic',  &c.  Vide  P/.  Gen.  237.  fimik 
c  Clerks  Ajfift.  83. 


Alittr^ 
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ft  liter,  Where  Defendant,  being  Marfhal  of 
the  Queen's-Bench,  pleads,  Non  per- 
mifit  Prifonar'  ire  ad  largum  5  Venire 
Facias  de  medietat'  Lingue,  &c.  Et  de- 
mur al  Evident,  8cc. 

K  ff     ~AEbt  pro  Efcapio  vers' Submarefcal' Bar  per  non 
*  \_J  fuper  Execution5.  Et  predict/  Def '  permifitire 
per  J.  D.  Attorn5  fuum  ven',  &c.  Et  die'  qd'  ^d  largum. 
ipfe  non  permifit  ipfum  R.  S.  extra  Prifon* 
predid'  ad  largum  evadere  raodo  &  forma 
prout  predict*  G.  &  J.   fuperius  vers'  eum 

j  narraver',  Et  de  hoc  pon5  fe  fuper  Priam5, 
Et  predid5  F.  &  J.  fimilit5,  Et  fuper  hoc 
iidem  G.  8c  J.  die5  qd'  ipfi  funt  de  Alienis 
Nat'  in  partibus  Germanie  fob  Obedienc' 
Imperator',  Et  pet7  qd'  una  Medietas  jure', 
&d  fit  de  Indigenis  &  alia  inde  medietas  fit 
de  Alienigenis  juxta  form'  Statut'  inde  nuper 
edit'  &  provis',  Et  quia  pred'  T.  G.  hoc  non 
dedicere  potuit  fed  ill'  fore  verum  concedit 
precept5  eft  Vic'  Midd'  qd'  Venire  Facias  co- 
ram Domina  Regina  apud  Weftm5  die  (&c.) 
duodecim,  &c.  Quorum  una  medietas  fit  de% 
Stc.  Et  al5,  &c.  per  quos.,  .&c.  Idem  dies 
dat7  eft,  &c.  De  quo  die  Jur'  predid'  int' 
Partes  predid*  de  placito  predid5  ponitur 
inde  int'  eas  in  refp'  (&c. )  Et  poftquam  Jut' 
predid5  fie  eledi  triat5  &  Jur'  fuer',  pre- 
did* Quer'  ad  proband'  Exit7  predid'  int5 
partes  predid'  jund'  fore  verum  (&c.  gave 
in  Evidence 3  That  the  Trifoner  did  ride  from  the  Evidence 
Prifon  unto  the  City  of  Norwich,  &c.  And  the  given. 
Defendant  on  his  tart  f aid,  That  J.  W.  bis  De- 
Pmh  Save  ^  Trifener  Leave  to  ride  about  his 
neceffary  Buftnefs  with  a  Keeper.    Et  poft  17 

K  [  diss 
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c  dies  ufque  Prifonam  predid*  in  S.  predid'' 
4  fubeadem  cuftod'  revertibatur  &  adhuc  ibm' 
€  in  Piifona  ill'  reman.)  Unacum  hoc  quod! 
4  idem  T.  G.  verifkare  vuk  qd'  predid'  R.  S. 
c  per  totum  tempus  predict'  non  receffit  e  cu-! 
c  (tod'  predid'  T.  G.  Ec  fie  idem  T.  G.  dic'i 
'  qd'  manifefte  apparec  qd'  Jur'  predict'  tenea-j 

*  cur  invenire  qd'  idem  T.  G.  non  permifit1 
f  predict'  R.  extra  Priibn'  piedid'  ad  largum 
c  evadere  modo  &  forma  prout  ipfe  idem  T. 

Demurrer.  c  fuperius  placitando  allegavic ,  &c.  Quer' 
'  moratur  in  Lege,  Et  DeP  jung'  in  morac'j 
c  Ec  didum  eft  Jur'  per  Cur'  qd'  Inquir'  que 
}.  dampna  Quer'  fuftin'  fi,  &c.     fide  i  Browml 

*  'Em.  i~]6. 

Jf.  '  Simile  placitum  non  permifit  ire  ad  lar-j 

*  gum,  y  (X  89.  Frofs  Caie. 

Jf.  c  Qd'  Prior  Vic'  permifit  Prifonar'  cva-| 
c  dere,  Dyer  66. 

Bar  per  Habeas  Corpus  ad  ducend*  coram 
Juftic . 

Bar  by  an       ff  c '  TV    TArefcalius  placitat  qd'  per  regulam 
Habeas  cor-  c  _LVA  Cur'  Habeas  Coi  pus  fuic  fad'  d£ 

pus.  '  habend'  Corpus  coram  Juftic'  ad  diem,  &C 

c  Et  Juftic'  reman',  per  quod  idem  E.  eodem 
c  2t  die  F.  Anno  6.  fupradido  prefac'  J*  H. 
c  ad  predid'  Prifonam  Domini  Regis  in  Pa- 
c  rocb'  fandi  G.  in  S.  in  Com'  S  predid*  fub 
6  falvo  &  fecur'  condud'  reducebat  qui  quidem 

*  J.  H.  a  predid'  tempore  receptionis  ejuOem 
c  Brevis  ufque  predid'  tempus  reman'  fuit  fub 
€  falvo  &  fecur'  condud'  juxta  exigenc'  ejuC 

*  dem  Brevis,  &c.  in  Prifona  predid'  fub  cu- 

*ftod' 


.  ifi  Debt.  13I 

4  ftbcT  ipfius  E.  ab  eodem  2 1  die  F.    Anno  6. 

*  fupradicto  continue  hucufque  remanfit,  Que 
4  quidem  ducVio  predict  J.  H.  a  Prifona  predicV' 
|  coram  prefac'Jujiic5  ufque  Hoipiciurh,  vo- 
c  cat'   Serjeants-Inn  in   Fleet. flreet      In    predicV 

*  paroch'  fan&i  D.  in  Occidental'  London 
(  predict'  ut  prefer  cur,  eft  eadem  permiffio  ip- 

*  iius  J.  H.  ad  largum  ire,  unde  predicV  J.  E. 
4  fe  modo  Queritur,,  Ec  hoc,  &c.  Unde,  &c. 

4  Precludi  non,  Quia  ut  piius  die'  qd'  pre-  Repl'per 
4  dicV  E.  predict'  20  die  F.  Anno  6.   fupra-  voluntarie 

*  dido  iplum  J.  H.  ad  largum  quo  voluic  libere  Efcape. 
'  ire  permifit  prout  idem  J.  E.  fuperius  vers* 

i  eum  narravit,  Abfq;  hoc  qd'  predicV  E.  vir- 
'  tuce  Brevis  predicV  de  Habeas  Corpus  duxic 
I  Corpus  predicV  J.  H.  coram  prefac'  D.  W. 
c  apud  predicV  Hofpicium,  vocac'  Serjeants-Inn^ 
i  predicV  modo  &  forma  prout  predicV  E.  fu- 
4  perius  allegavit,  Et  hoc,  Q&c.)  Unde,  (&e .) 

"  Et  predicV  E.  uc  prius  die  qd'  ipfe  virtute  Rejo'&Iflu©. 

*  predicV  Brevis  de  Habeas  Corpus  duxit  Cor- 
x  pus  predicV  J.  H.  coram  prefac'  D.  W.  apud 
(  predicV  Holpicium,  vocat'  Serjeants-Inn,  pre- 
1  dicV  modo  &  forma  prout  ipfe  idem  E.  fu- 
4  perius  allegavit.  Be  de  hoc,  8zc.  Ideo,  Etc. 
1  Vide  2  Browns  Ent.  6\.  Et  vide  Herns  Ent.  318. 
4  Sim i lis  Bar,  &c. 

Bar  qd'  Vic  deliberaver  Prifdnar  extrd 
cujio.d*  virtute  Brevis  Domini  Regis  dt 
Super/ideas. 

Jt-  c  T}T  predicV  G.  &  C.  per.  A.  B   Attorn'  Bar  per  £d. 

s  XL  uium  ven'  &  die'  (Action  nonj,  Quia  pwfedeas.- 
r  die'  qd'  bene  &  vertirri  eft  qd'  virtute  p'red' 
'  Brevis  de  Teftar/  Capias  ad  fatisfaciend'  in 
c  *Naf  r*  predicV'  fuperius  menc',  predicV  G.  & 

Is,  2  C* 
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Traverfe. 


C.   tunc  Vic'  Com'  Midd'  predid'  cap!* 
bant  &  arreftabant  predia'  C.  A.  Bz  ipfut 
in  Prifona  Domini  Regis  de  Newgate  fub  a 
ftod'  predia'  G.  &  C.  virtute  Brevis  ill'  h; 
bebant  &  detinebant  fed  iidem  G.  &  C.  ult 
rius  die'  qd'  poft  predict*  caption'  &  arr 
(ration*  predia'  C.   in  forma  predia'  fac 
fcilt*  14  die  N.  Anno  Regni  Domini  Re£ 
nunc  16.  apudL.  in  Paroch',  &c.   predicj 
C,  A.   predidis  E.  &  C.   adtunc  Vic'  die) 
Com'  M.  ut  prefertur  extlten'^   delibera^ 
quoddam  Breve  didi  Domini  Regis  de  Supe 
fedeas  figillo  dieffci  Domini  Regis  hujus  Ci 
figillat'  eidem  tunc  Vic'  M.  dired',  Cuj 
quidem  Brevis  tenor'  fequitur  in  hec  verb 
Carolus,  8zc.  (fitting  forth  that  fpecial  Bail  u 
given  for  the  (aid  C.  &c.)  Tefte  R.  H.  ap 
Weftm'  23  die  Odobr'  Anno  Regni  16.  He 
ly.     Et  predid'  G.  &  C.   ulterius  die*  c 
ipfi  iidem  G.  8c  C.  pod  reception'  predi 
Brevis  de  fuperfedeas  fcilt'  predict'    14  < 
N.  Anno  Regni  didi  Domini  Regis  nunc  1 
apud  L.  predict'  in  Paroch'  &  Ward'  p: 
did'  virtute  predict'  Brevis  de  fuperfed'  p; 
did'  C,   extr3  prifonam  deliberaver'  & 
largum  ire  permifer'  prout  fibi  per  Breve 
precept'  fuit  prout  eis  bene  licuit.     Abfc 
hoc  predia'  G.  &  C.  poll  predid'  capti< 
&  arreftation'  predid'  C.  &  ante  receptii 
predid'  Brevis  de  Superfed'  permifer'  p 
did'  C.  evadere  &  ad  largum  ire  quo  vol 
prout  predid' J.  &  P.  per  narr'  fuam  predi 
fiiperius  fiippon',  Et  hoc,  &c.-  Unde,  I 
Vide  Thompfi  Ent.  1 44. 
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w  Efcape  vers9  Marr\  Bar  qd'  commif- 
fus  fuit  ei  in  Executione  &  eum  in  en- 
ftod'  fua  habuit  &  adhuc  habet^  Et  tra* 

verfe  qd'  fermifit  Prifonar    ire  ad  lav* 

gum* 

j  '  T?T  predid'  T.  per  R.  B.  Attorn'  fuum  Bar  P^Mmi' 
c  L-y  ven'  &  die'  Adion'  non.,  Quia  die* 
qd'  bene  &  verum  eft  qd'  predid'  G.  in 
predict'  piacito  debiti  per  judic'  Cur'  Do- 
mine Regine  coram  ipia  Regina  recuparavic 
vers'  predid'  W.  W.  predid'  8y!.  Qd'q* 
predid'  W.  W.  poftea  feilt'  predid'  (tali 
die,  &c.  Anno  16.  fupradido  apud  Weftm* 
predid'  commifs'  fuit  per  did'  Cur'  dide 
Domine  Regine  adcunc  8c  ibid'  cuftod'  pre- 
did' Thome  adtunc  Marr'  Marefc'  predid' 
exiften'  in  executione  pro  debito  &  dampn' 
predid'  per  quod  idem  T.  ipfum  W.  a  Barr* 
Cur'  Domine  Regine  hie  ufque  Marefc'  Do* 
mine  Regine  in  S.  in  Com'  S.  predid'  duxic 
ipfumque  in  cuftod'  fua  in  executione  pro 
debiro  &  dampn'  predid'  apud  S.  predid' 
in  Prifona  Marefc'  predid'  habuit  &  detinuit  Adhuc  haf  «s 
5c  adhuc  habet  &  detinet.  Abfque  hoc  qd'  W.  in  Cu« 
idem  T.  predid'  W.  a  predid'  Prifona  Marr'  ftod* 
Marefc'  predid'  ad  largum  quo  voluit  eva- 
dere  permifit,  modo  §c  forma  prout  predid' 
G.  luperius  vers'  eum  Qjuericur,  Et  hoc,  &c. 
Unde,  &c. 

c  Precludi  non.,  quia  ut  prius  die'  qd'  idem  Repl'&HTue, 
T.  predid'  W.  a  predid'    Prifona  Marefc' 
predid'  ad  largum  quo  voluit  evadere  per- 

'■  mifit  modo  &;  forma,  &c.    Et  de  hoc,   &c. 

[  ldeo  Ven'  indejuf,  &c.  Vide  Rob,  Ent. 225. 

K  %  Bar 


j  ^  Bar  far  Efcape. 

Bar  per  non  cepit  nee  arrefiavit. 


*  queritur,  Et  de  hoc  pon  fuper  Priam*,    Ec 

*  predidV  Q.  fioulir,   Ideo,  &c.     Vide  Bro, 
c  Vad.  4.5-5-. 

JgcT  captio  fuit  pro  alia  Caufa  &  Tra- 
cers' Cans'  in  Narr\ 

5ar'  JT*  c     A  Ction'  non>  QQ^a  &c'  qd'  idem  w. 

'  J\.  22  die  O.  Anno  8.  fupradicfco  ir 
1  Cur'  Domine  Regis  frapul'  predicV  corarr 
'  ipfo  J.  M.  tunc  Major'  &  Conftabular'  ejuf 
c  dem  ftapul'  affirmavit  vers'  predicV  N.  quan 
c  dam  querelam  debici  fuper  demand'  40 ! 
1  pro  Merchandizes  de  ipfo  W.  per  prefat'  N 
f  in  Srapula  predicV  empt'  per  quod  precept 
c  fuit  J.  W.  adtunc  Servien'  &  Miniftr'  Cur 

*  predict'  Stapul'  predict'  que  fum'  per  bono: 

*  fum'  pred'  N.  qd'  effet  in  Cur5  ejufdem  Sta 
c  pule  coram  iplo  J.  M.  &  prefat'  Conftabu- 
1  lario  apud  W.  24  die  O.  tunc  prox'  fequen 
c  ad  refpondend'  prefat'  W.  de  predicV  placico 
%  Ad  quern  diem  in  Cur5  ejufdem  Stapule  co- 

*  ram  ipfo  J.  M.  &  prefat'  Conftahular'  ven 

*  predict'  W.  in  propr'  perfon7  fua,  Et  pre 
c  fat'  J.  W.  adtunc  &  ibid'  teftabatur  qd'  pre- 
?  did'  N.  nichil'  habuit  in  Balliva  fua  ubi  po- 
c  tuit  fum'  nee'  fuit  invent'  in  eadem  per  quoc 
f  in  Cur'  ill  adtunc  precept'  fuit  erdem  J.  W 
'  qd'  caperet  eum  fi,  &c.  5*  felvo,  &c.  ira  qd: 
€  haberet  corpus  ejus  in  Cur'  ejufdem  Stapule 
f  coram  ipfo  J.  M.   &  prefat*  Conftabular 

*  di9 
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!  die,  Sec.  tunc  prox'  iequen'  ad  refpond'  pre- 
"  fat'  W.  de  predid'  placito,  pretextu  cujus  pre- 
f  cept' predid' J.  W.  prefat' N.  cepit  &  ipfum 
in  Cur'  ill'  adcunc  &  ibid'  habuit,  Abfq,  hoc  Traverfe. 
qd'  idem  J.  M.  predict'  N.  ex  caufa  per  pre- 
r  did.3  W.  fuperius  allegat7  capi  fee'  feu  ipfum 
:  in  predida  Prifona  Domini  Regis  in  cuftod' 
'  fua  habuit  prout  predid'  W.  per  Nan*'  fuam 
:  predid'  fuperius  fuppon',  Ec  hoc,  &c.  Un- 
de,  &c. 

e  Et  predid'  W.  non  cogn'  aliqua  per  pre-  Repi»  &  j^UCt 
did'  J.  M.  fuperius  allegat'  die'  qd*  ipfe  per 
aliqua  preallegat'  ab  Adione  fua  predid'  ha- 
bend'  precludi  non  debet,  quia  die'  qd'  pre- 
did'  J.  M.  prefat'  N.  ex  caufa  per  ipfum 
W.  fuperius  narrat'  capi  fecit  &  in  Prifona 
predid'  in  cuftod'  ipfius  J.  M.  habuit  prout 
idem  W.  fuperius  allegavit,  Et  hoc  pet'  qd' 
inquiratur  per  Priam'^  Et  predid'  J.  M.  fimi- 
lit',  Ideo,  &c.   Vide  Raft.  Ent.  iqi.a. 

Where  a  voluntary  Efcape  by  the  Gaoler 
/hall  not  prejudice  the  Plaintiff. 

NOtc,  That  upon  a  Scire  Facias  for  the  Exe- 
cution of  a  Judgment,  the  Defendant 
pleaded  that  he  was  taken  on  an  Execution 
upon  the  fame  Judgment,  and  brought  to  the 
Bar,  and  committed  in  Execution,  and  after- 
wards voluntarily  permitted  by  the  Gaoler  to 
lefcape.  Upon  which  the  Plaintiff  demurr'd, 
jand  had  Judgment:  i.  For  that  he  had  not 
[concluded  the  Commitment  prout  fatet  per 
Rzcordum,  for  that  is  Matter  of  Record,  and 
ought  to  be  fo  pleaded;  but  Writs  need  not 
to  be  lb  pleaded,  although  they  are  Matters 
of  Record,  bec*ufe  they  may  be  loft,  and 

K  4  perhaps 
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perhaps  they  are  never  return  4  2.  A  vo-i 
luntary  Efcape  by  a  Gaoler,  without  th<2 
Affent  of  the  PlaintirT,  mail  not  prejudice  thd 
Plainriff,  but  that  he  may  bring  a  new  Exe- 
cution, as  1.  Cro.  Mounfon  vers7  Clayton,  and 
Robin fon  vers'  Clayton*  and  fo  it  was  adjudged 
Mich.  19  Car.  2,  in?  Simpfon  &  Hunt,  but 
Q;  Tr in.  21.  dubitatur,  inter  Crane  &  King.     Vide 

1  Lev*  Rep.  211. 

ZJp0#  an  Efcape,  Return,  andfecond  Efcape, 

SEE  zLut.  Ent.  132.  Where  'tis  held,  That 
a  Prifoner  efcaping  in  the  Time  of  a  fori 
mer  Gaoler,  and  returning  into  Prifon,  and 
there  remaining  in  the  Time  of  a  new  Gaoler,' 
and  then  efcaping  again,  the  Plaintiff  may 
charge  the  new  or  the  old  Gaoler  at  his 
Election. 

Where  the  Execution  was  for  lefs  than 
recover d, 

Vide  2  San.  10 1.  Where  the  Planitiff  had 
recovered  jy  /.  10  s.  and  the  Cafa  upori 
which  the  Defendant  was  taken  in  Execution 
was  only  ?i/.  2/.  and  the  Plaintiff  in  anA- 
&ion  of  Debt  for  an  Efcape  recovered  againft 
the  Sheriff  the  faid  57  /.  10/.  it's  faid  this  Mi- 
ftake  in  the  Execution  is  not  affignable  for 
Error,  , 
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\pebt  upon  a  Sheriff's  Bond  to  frofecute  a 
Replevin  in  the  County-Court,  and  to 
five  the  Sheriff  harmlefs.  Bar  per  le 
Stat,  de  13  E- 1. 

F  '  T7 T  Predia'  C*  Per  W*  C  Attorn' fuum  Bar. 

c  JUv  ven'  &  defend'  vim  &  injur'  quan- 
|c  do,  &c.  Et  pet'  auditum,  &c.  Quibiis  ledis 
c  &  auditis  idem  C.  die'  qd'  ipfe  de  debito  pre- 
r  did'  virtute  fcripti  predid'  onerari  rfon  de- 
|c  bet  quia  die'  qd'  predid'  tempore  confedion* 
fcript'  predid'  Averia  predid'  in  Conditions 
predid'  fuperius  fpec'  ad  queremoniam  ip- 
fius  C.   replegiat'  &  deliberat'  fuer7  eidem 
C.  per  prefat'  nuper  Vic'  in  Balliva  fua  vi- 
;  delt*  apud   H.   predid'.,    Qdq;  ad  &  fuper 
:  hujufmodi  deliberation' A veriorum  ill'  uc  pre- 
1  fertur  fcriptum  predid'  cum  Conditione  pre- 
f  did'  exad'  &  capt'  fuit  per  predid'  nuper 
f  Vic'  colore  didi  Officii  fui  Vic'  &  pretextu 
1  Statuti  in  Pari' Domini  Edwardi  quondam 
c  Regis  Angl'  primi  apud   Weftm'  in  Com* 
6  Middl'  Anno  Regni  fui  13.   tent'  edit'  que 
1  quidem  Conditio  fuperius  recitat'  non  eft 
*  talis  qual'  fed  al'  quam  per  Statut'  ill'  appun- 
f  duat'  &  Ordinat'  eft  in  hujufmodi  cafu  ca- 
l  piend'  .&  fiend'  eadem  Conditione  in  fe  con- 
B  rinen'  predid'  Claufulam  five  materiam  de 
c  (alvando  6c  indempn'  confervando  predid' 
c  Vic'  ejus  Subvic'  &  Ballivos  pro  tangen'  St 
c  concerned  deliberation'  didorum   Averio- 
c  rum,  Que  quidem  materia  non  contineri  nee 
€  efle  debuit  in  dida  Conditione  per  formam 
c  Statut'  ill'.,  Per  quod  fcriptum  predid'   va- 
c  cuum  &  nullius  efFedus  in  Lege  exiftit,  Et 
[  hoc  parat'  eft  veriricare.,  Unde  pet'  judic'  fi 
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c  Ipfe  de  debito  predict'  virtute  fcripti  pre* 
Quer*  mo-  C  difcV  onerari  debeat,  &c.  Quer',  moratuc 
racur.  *  in  Lege,  Et  DeP  jung*  in  moraG\    Vide 

<  i  L«t.  687. 

The  Condition  runs  thus  : 

TH  E  Condition  of  this  Obligation  is  fuch, 
That  if  the  abovebounden  C.  C.  do  ap- 
pear at  the  next  County-Court  to  be  holden 
at  A.  and  then  and  there  do  profecute  his 
A&ion.  with  Effe£t  againft  W.  R.  for  wrong- 
ful taking  and  detaining  his  Cattle,  to  wit, 
Two  Oxen  as  is  alledged,  and  do  make  Re- 
turn thereof,  if  Return  fhall  be  adjudged  by 
Law,  and  alfb  do  fave  and  keep  harmlefs  the 
faid  Sheriff,  his  Under- Sheriff,  and  Bailiffs, 
for,  touching,  and  concerning  the  Delivery 
of  his  faid  Cattle,  then  this  Obligation  to  ba 
void,  or  elfe  to  be  in  Force, 

Judic'  pro  Judgment  was  given  by  the  whole  Court, 

Quer'-  That  the  Bond  was  good,  and  made  accord- 

ing to  the  common  Pra&ice. 


Bar 
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Bar  fur  Account  in  Debt. 

See  in  the  Fourth  Fart  0/Inftr.  Clerical',  in 
Bars  concerning  Apprentices  and  Servants y 
fo.  187,  226,  &c. 

T^Irfl,  by  Way  of  Precaution  it  may  be  ob-  4  &  $  ^mut9 
J?    ferVd,  that  by   an    A&  of  Parliament,  cap.  16. 
4  &  c  Anna,  cap.  i  6.   for  Amendment  of  the 
Law,  it  was  enacted,  That  A&ions  of  Account  Account 
fhall   and   may  be   brought  and   maintained  againftExe- 
againft  the  Executors  and  Adminiftrators  of  cutors,  Guar- 
every  Guardian,  Bailiff,  and  Receiver;  and  a.L  dians>  &ff- 
fo  by  one  Joint-Tenant  and  Tenant  in  Com- 
mon, his  Executors  and  Adminiftrators,  againfl: 
the  other  as  Bailiff,  for  receiving  more  than 
comes  to   his  juft  Share  or  Proportion;  and 
againft  the  Executors  and  Adminiftrators  of 
fuch  Joint-Tenant,  or  Tenant  in  Common. 

And  the  Auditors  appointed  by  the  Court,  Auditors  to 
where  fuch  Adion  fhall  be  depending,  are  im-  adminHleran 
powcr'd  to  adminifter  an  Oath,  and  examine  °ath*  ^v- 
the  Parties  touching  the  Matters  in  Queftion ; 
and   for  their  Pains  and  Trouble  in  auditing 
and  taking  fuch  Account,  have  fuch  Allow- 
ance as  the  Court  (hall  adjudge  to  be  reafbna- 
ble,  to  be  paid  by  the  Party  on  whofe  Side 
the  Ballance  of  the  Account  fhall  appear  to 
be. 


Nil 
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Nil  debet  per  Priam*  pleaded  to  Debt  upon 
the  Arrearages  of  an  Account,  Sur  Ac- 
count cum  Quer*. 

Nil  debet  &  f.  •  TJT  predict*  J.  per  J.  H.  Attorn'  fuum 

Iffue-  c  Jj#  ven'  &  defend'  vim  &  injur'  qiian- 

c  do,  tec.    Et  die'  qd'  ipfe  non  debet  prefat* 

1  W.  predict'  40  s.   nee  aliquem   denar'  inde 

c  informa  qua  idem  W.   fuperius   vers'  eum 

narravit,  Et  de  hoc  pon'  fe  fuper  Priam',  Et 

predict'  W.  fimilit',  Ideo  12,  &c.    Vide  Raft'. 

E»t;  149.   Simile  de  Surplufage  de  Account 

c  coram  Auditoribus,  Id.  ijo.  b. 

Confedlon.         c  Jf.  Confeffion  de  Account  ove  Pit',  Raft. 
t  Ent.  150.  a.  Vide  f oft ea. 

x  ff  Simile  de  Surplufage  de  Account  coram 
?  Auditoribus.  Id.  iji.  a. 

Bar  per  Admin . 

Bar  qd*  nun-  jX  '  TJT  predid'  E.  per  R.C.  Attorn'  fuum 

quam  Admi-       '  JL-#  venV  &c.  Ec  die  qd' ipie  de  debito 

nifiravit.        «  predid'  virtute  compoti  predict'  onerari  non 

c  debet,  quia  die'  qd'  ipfa  nunquam  admini- 

c  ftravit  aliqua  bona  feu  catalla  que  fuer'  pre- 

c  did' J.  H.  tempore  morris  fue,  Ethocparat' 

1  eft  verificare  unde  pet'  judic'  fi  predid'  K. 

c  Actionem  fuam  predid'  vers'  earn  habere 

*■  debeat>  &c. 

RepTqd'Ad-      '  Et  predid'  K.  die' qd' ipfe  per  aliqua  pre- 

miniftravit.    c  allegat'  ab  Adione  fua  predicY  habend'  prre? 

4  cludi  non  debet  quia  die' qd'  predid'  E.  di- 

*  verfa  bona  &  catalla  que  fuer'  predid'  J.  H. 

c  tempore  mortis  fue  ut  Adminiftratrix  bbnd- 

l  rum  &  catallorum  ipfius  J.  poft  mortem  eju£ 

c  d.eiri 


' 
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demj.  adminiftravit  videlt' apud  D.  in  Com* 
M.  Et  hoc  pet'  qd'  inquiratur  per  Priam', 
Et   predict.'   E.  fimilu',    Ideo,  &c.     Idem 
1  Rafi.  149.  *. 

Demurrer  by  Executors  to  Debt  upon 
a  Simple  Contraft. 

/(  TJT  predict  W.  &  M.  in  propriis  per-  Demurr'w 
c  Jd  fonis  fuis  ven\   Et  die"  qd'  ipfi  ad 
Narr'  predi&'fuper  fimplici  Contractu  modo 
&  forma  predict'  fundat'  necefle  non  habent 
nee  per  legem  terre  cenentur  relpondere, 
Unde  pet'  judic'  &  qd'  ipfi  e  Cur'  hie  dimit- 
tantur,  &c.  Super  quo  vifa  per  Juftic'  hie  Allowed witl 
Narratione  predid'  (atis  conftat'  eis  earn  mi-  the  Reafons 
nus  fufficien'  in  Lege  exiftere  ad  predid'  W.  thereof. 
&  M.  in  refponium  inde  ponend'  &  maxime 
pro  eo  qd'didusContrad'  eft  (implex,  Unde 
predid'  C-  per  Legem  terre  Legem  fuam 
inde  vadiafle  potuit,  Ideo  cons'  eft  qd'  pre- 
dict' E.  nihil  capiat  per  Breve  fuurn  precHd* 
fet  fit  in  mia'  pro  flo'  Clam'  fuo3  Et  predid9 
W.  &  M.  eanc  inde  fine  die,  &c.   Vide  Rap, 
Entr.  Debt  fur  Arrearages  de  Account  3. 

Bar  per  nil  debet  per  Legem  &  Examinatio 
Attorn  §>uer  fur  Account  coram  AudU 
toribuiy  Secundum  Stat*  5H.  4.  cap.  8. 

/CTJT  predid'  A.  ven',,  &c.  Et  quoad  pre-  Bar  fecund' 
'  £1  did'  4I    die'  qd'  in  Stawito  apud  Scac-  5  «•  4< 
*  Weftm'  Anno  Regni  Domini  H.  nuper  Re-  '• 8* 
€  gis  Angl'  quarti  poft  Gonquum'  quinto,  int' 
c  alia,  Ordinal' fuit  qd'Juftic' in  Cur' Domini 
!  R^  &  alii  Judices  coram  quibus  fed'  &  Adio- 

e  nes 
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Aftorn* 
Quer*  Exa« 
min*. 


ii 


r. 
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nes  debit'  in  quibus  Quer'  fuppon'  Defend! 
coram  Audicoribus  Affign'  de  diverfis  Recepj 
tionibus  Debitis  &  Contract'  int'  eos  habit 
computaffe  &  in  Arreragiis  fuper  eifden 
Gompot'  invent'  faille,  habeant  poteftaten 
examinand'  int'  Attorn'  &  alios  quos  eis  vide 
bitur  &  fuper  hoc  ad  recipiend'  Defend'  ac 
eorum  Legem  inde  faciend'  vel  triand'  pe 
Inquificionem  Exit'  fecdr.dum  difcretionen 
Juftic'  &  Judic'  predict',  Ec  die'  qd'  ipf< 
non  debet  prefat'  C-  prefat"  4!.  nee  aliquen 
denar'  inde  nee  detinec  eidem  C.  Cataih 
predict'  nee  aliquam  inde  parcel!'  in  form; 
qua  idem  C.  fuperius  vers'  earn  narravit,  E 
hoc  parat'  eft  Defendere  contra  ipfnr  &  (e 
ctam  fuam  prout  Cur'  Regis  hie  cons'.,  &c 
Et  pet'  qd'  predict'  Attorn5  predicY  C.  dt 
narratione  fua  predict'  exMminetur^  Et  qd 
ipfe  de  predicY  4!.  ad  legem  fuam  faciend 
admittatur,  &c.  (ecundum  formam  Statut 
predicY_,  &c.  Et  fuper'  hoc  tacta  inde  exami- 
nar'  predicY  Attorn'  predict'  C.  Cons'  efl 
per  Juftic'  hie  qd'  predict  A.  vad'  prefat'  C 
inde  necnon  de  Catallis  predict'  Legem  fuarr| 
fe  duodecima  manu,  pleg'  de  Lege  T.  Sz  G 
Et  ven*  cum  Lege  fua  hie  xv.  P.  Et  dictum 
eft  prefat'  Attorn'  predict'  A.  qd5  tunc  ha,1 
beat  hie  eund'  A.  Magifirum  (uum.  in  propi 
perfona  iua  ad  proficiend'  Legem  fuam  pre* 
did'.  Vide  Raft.  Ent,  1^0.  a.  Vide  Vlacir 
Gen.  2  jo. 

Aliter,  Et  examwatio  £>iierentis  pet\  Et 
Qiter  examinai*  per  Attorn  fuum. 

•J  C  P  T   PredicY  Def  per  T.  C.  Attorn5 

c  £1  fuum  ven'  (&c.  ut  fupra  ufque)  Et 

*  hoe  parac2  eft  Defender  contra  ipfum  & 

'  feclarfl 
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I  (ectam  fuam  prout  Cur'  Domini  Regis  hie 
!  Cons',  &c.  Et  pec'  qd'  Que  reus  de  &  fuper 
Narratione  fua  predict'  fecundum  form'  Sta- 
I  tuti  predict'  examinatur,  &c.  Et  qd'  ipfe  ad 
Legem  fuam  inde  faciend'  admittatur,  &c. 
Et  fuper  hoc  facia  examinatione  predicY  W.  Atttorn* 
Attorn'  Quer'  pro  eo  qd'  videtur  Juftic'  hie  Qoer'  Ext. 
j  qd'  materia  unde  idem  Qnerens  per  narratio-  min  • 
1  nem  fuam  allegavit  DeP  computafle  non 
jacet  nee  jacebat  in  Compo',  Ideo  cons'  eft 
qd'  predict  Def  vad' predicY,  Quer' inde 
Legem  fuam  predicY  fe  duodecima  manu 
Pleg'  de  Lege  A.  B.  &  C.  D.  Et  ven'  cum 
Lege  fua  hie  a  die  fancli  Hill'  in  1  ?  dies,  Ec 
dicYm  eft  prefat'  Attorn'  predicY  Def  qd' 
tunc  habeac  hie  eundem  DeV  Magiftrum, 
fuum  in  propr'  perlona  ad  per  ficiend'  Legem 
fuam  predicY.    Idem  Raft.  150.  b. 

Bar  per  Difcharge  des  Auditors,  Et  Iffke 
fur  ceo. 

rTJT  predicY  A.  per  A.  B.  Attorn'  fuum  Bar  qd'exo- 
c  JL/  ven'.,  &c.    Et  die'   qd'  predicY  C.  neravic  Au- 
A(5tion'  non,  &c.  quia  die'  qd'  idem  C.  poft  ditor'. 
tempus  quo  idem    C.   Affignavic  prefat'  S. 
&  E.  ad  audiend7  Computum  ipfius  A.  8z 
ante  aliquem  Computum  coram  ipfis  S.  &  E. 
de  receprione  denar'  predict'  fact'  apud  O. 
in  Com'  S.  exoneravit  ipfos  S.  &  E.  de  Com- 
puto  predicY  audiend',  Ec  hoc  parat'  eft  ve- 
rificare,  Unde  petJ  judic'  fi  Actio,  &c.  A 

\  Et  predicY  C.  die'  qd'  ipfe  per  aiiqua^  &c.  IfTue  qd'mm 
precludi  non  debet  quia  die'  qd'  ipfe  non  ex-  Oar. 
oneravit  predicY  S.  &  E.  de  Computo  pre- 
dicY audktid'  prouc  predicY  A.  fuperius  al- 
3  !  legavit, 


144  Bar  fur  Account 

c  legavit,    Et  hoc  pet'  qd'  inquiratur   pel 

*  Priam',  &c.  Ideo,  &c.  Idem,  Raft,  i  yo.  *. 

Bar  per  Fayment  in  ant er  County. 

Bar'  t  c  't  T  predid'  A.  in  propr'  perfona  fu! 

c  d  ven',  &c.    Et  die   qd'  Adion'  non 

c  quia  die'  qd'  ipfe  poft  Computum  predid 
c  fcilt*  tali  die  &  Anno,  &c.  apud  S.  1 
c  Com'  B.  folvit  prefat'  C.  predid'  100I.  pre 
c  Arreragiis  predid',  Et  hoc,  &c.  Unde  pet 
c  judic'  (i  Adio,  &c. 
Repr  &  if-  C  Et  predid'  C.  die'  qd'  ipfe  per  aliqua,  &c 
fue.  c  precludi  non,  quia  die  qd'  predid'  A.  nor 

[  lolvit  eidem  C.  predid'  iool.  nee  aliquerii 
:  denar'inde  proutpred'  A.  fuperius  allegavit 
c  Et  hoc,&c  Ideo,  &c.  Idem,  Raft.  150.  a. 

Non  computavit  coram  Auditoribus. 

J],  f  "C  T  predid' Def  die' qd' ipfe  non  com 

c  JLj   putavit  coram  Auditoribus  de  denar 

c  predid'  in  forma  qua  predid'  Quer'  nar 

*  rant,  &c.    Vide  Tlacif  Gen,  25-0. 

Confejfio  AUionis  in  Computo  per  Exec'. 

Confeffio.      f.  €  TJT  predid'  A.  &  B.  per  T.   Attorrr 

c  jLj  fiium  ven',  &c.   Et  die'  qd'  ipfi  non, 

c  poffunt  dedicere  Adion'  predid9  T.  W.  pre* 

f  did*  nee  quin  ipfe  coraputavit  coram  prefat1 

f  Auditor'  de  denar5  predid',  &c.   prout  pre. 

Judic'  pro      c  did'  T.  W.  fuperius  vers'  eos  narravit,  Ideo 

^uer  *  c  Cons'  eft  qd5  predid'  T.  W.  recuperet  vers' 

c  prefat'  A.  &  B.    debitum  fuum  predid'  & 

c  dampna  fua  occafione  detention'  debiti  ill'  ad 

I  40  s.  eidem  T.  ex  affenfu  fiio  per  Cur'  hie  ad- 
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Judical  [de  bonis  &  catallis  que  fuer'predid' 
T.  Teftatoris  tempore  mortis  fue  in  manibus 
eorundum  Exec'  exiften'  levand'  fi  habeant, 
&c.  Et  fi  non  habeant,  &c.  tunc  dampna 
predidV  de  Bonis  &  Catallis  predid'  A.  & 
j  B.  propr'  ievand']  Et  iidem  A.  &  B.  irt 
tmY,  &c. 


Bar  in  Debt  fur  Annuity. 


B 


A  R5   per  non  Detinet.     Vide  Bro. 

Rediviv.  170. 


Def'  die   q£  requifiver*  Bluer'  date  eh    fronDetifiec 
Confdium  &  ipfe  reeufaviti 

'     A  Ction'  non,  Quia  die1  \&  Annua!'  Bar  qd*  Quer' 
/l  Reddit'  predid'  concefs'  fuiteidem  recufavit diii 
Quer'  pro  bono  Confilio  fuo  eifdem  DeP  Confflfiu,Bi 
impens*  &  poftea  impendend'  prout  predid' 
Quer'  fuperius  allegavit^  Et  iidem  Def '  ul- 
terius  die'  qd'  tempore  conceAion'  Annual' 
Reddit'  predid\  predidus  Quer"  fuft  homo 
sruditus  in  cornmuni  Lege  hujus  Regni  Angl' 
Et  qd'  pred'  Def'  pro  Confiiio  ipfius  Quer 
in    Lege  antetunc  imperis'  &  impofterunt 
Impend5  fecer'  fcriptum  illud  eidem  Quer' 
Et  qd'  pred'  Def  (tali  die  &  Anno  apud 
IW.  in  Com' predid' requifiver'  predid' Quer ? 
leifdem  DeP  Confilium  fiium  in  Lege  daref 
bro  defenfu  cujufdem  Adionis  in  Ejedione 
IFirme  vers'  eofdem  Def  ad  fedam  cujufi 
Mam  B.  W.  in  Cur'  Domine  Regine  de  Bf» 

L  *  coram 
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JlepV  qd' 
Def*  non 
requifiver* 
Confilium. 


Rien  Arterc 
&  Iflue. 


AUter  & 
Iflue. 


Aliter  8c 

Iflue. 


Bar  in  Debt 

c  coram  Juftic'  ejufdem  Cur'  apud  Weftm'  ir 
c  Com0  Midd'  tunc'  profecut',,  quod  facere  pre 
f  did' Quer*  ut  Conliliar'  ipfoium  Def  totalit 
€  recufavit,  Ec  hoc^&c.  Unde,  &c. 

*  Precludi  non,  quia  die'  qd'  predicV  Def 
1  non  requifiver'  ipfum  Quer'  dare  eifdem  Def 
s  Confilium  fuum  in  Lege  pro  defenfu  predid 
4  A&ionis  Ejedion'  Fir  me  pi  out  iidem  Dd 
c  fuperius  ailegaver',  Et  hoc  pet',  &c.  Ideo,  &c 

*  Vide    Bro.  Red.  190,    C^    i  Brownl.  112,    SI 

c  milis  Barr'  &  Demurr'  inde,  PI.  Gen.  274. 

Bar  per  Rien  Anere. 

ft  c  "CT  predict  Def  Per  A.B.    Attorc 

1  XI    fuum   ven'  &  defend'  vim  &  in 

c  jur',  quando,  &c.  Et  die'  qd'  nichil  pred'  di 

*  impetrat'  Brevis  Original'  predid*  Quci 
1  Annui."  Reddic'  predid'  prefat' Quer'  aretn 
4  exiftit  prout  predict'  Quer'  fuperius  verfu 
c  eum  narravit,  Et  de  hoc  pon'  fe  fupe 
c  Priam',  Stc.     Vide  Winch.  Em.  10. 

/  cEe  predid' W.  per  R.B.  Attorn'  fuun 
c  ven'  &  defend'  vim  &  injur'  quando,  &c 
c  Et  die'  qd'  predid'  fex  Libr'  de  Arrerag 
c  Annui  Reddit'  predid'  aretro  non  exiftun 
€  nee  aliquis  denar'  inde  aretro  exiftit  prefa; 

*  E.  prout  idem  E.  per  Breve  &  Narr'  fc 

*  predid'  fuperius  fuppon',  Et  de  hoc  pon5  i 
c  luper  Priam',  &cc.     Vide  PL  Gen.  106. 

Jf.  '  Quando,  &c.  Et  die' qd' nichil  de  Ar 
c  nual*  Reddit' predid'prefat' J.  ad  Fell: um  far 
c  di  M.  Archi'  aretro  funt  infolut',  Et  de  ho 

*  pon'  fe  fuper  Priam',  &c.  Pidedftan.  108. 

Vide  £*/?.£»£.  2$\  Hern.  iS.  5  Brownl  n. 
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Non  coneejjit  Annultatem^  &  ljfiie. 

'  ^vUando,  &c.    Et  die'  qd'  predict'  R. 

c  v^i  non  conceffic  predict  Annuitatem 
five  Annual'  Reddit'  61.  i<5  s.  4.6.  per  fcrip- 
tum  predid*  prefat'  A.  P.  pro  termino  vice  ) 
ejufdem  A.  concefs'  prouc  predid'  J.  per 
Narr'  fuam  predid'  fuperius  fuppon',  Et  de  IfTue. 
hoc  pon'  fe  fuper  Priam',  &c.  Vide  Winch, 
Ent.  11. 

Bar  per  Levy  per  Diftrefs. 

c     \  Ction'  non,  Sec.  quia  die'  qd'  idem  Bar. 

c  /\  R.  F.  diu  ante  diem  impetrat'  Bre- 
vis  predict  levavit  predid'  40  1.  de  Arrera- 
giis  Annui  Reddit'  predid'  per  diverfas  Di- 
tridiones  in  Meffuagiis  terr'  &  tenementis 

pfius  D.  G.  predict'  fad',  Et  hoc,  &c.  Un- 
de,  &c. 

c  Precludi  non,  quia  die'  qd'  ipfe  non  leva-  Rep^qd*  non 
vit  predid'  40 1.  per  diverfas  Diftridiones  in  levavir. 
Mefs' terr' &  tenementis  ipfius  G.  D.  prout 
idem  G.  fuperius  allegavit,  Ec  hoc  pet'  qd' 

nquiratur  Priam',  &c.  Vide  Aft.  Ent.  113. 
Raft,  Ent.  40.  Co.  Ent.  49. 

f  f  Qd'  Dcf '  FeofFavic  Quer'  de  parte  ter-  Per  FeofF- 
rarum   onerat'  cum  redditu,   Et  Repl'   qd'  nient  fclfliie. 
ion  FeofFavit.    Aft.  Ent.  n^. 

(J\  6  Pro  parte,    Bar   per  Releafe,    pro  al'  Several  Bus. 
jarte  rien  arrere,    pro   refid'  non  inform', 
/ide  P  tacit3  Gen.  104. 

#ep1usinde,  Raft. 35,  36,  37,  104.  1  Broivnl. 
7. 1 12.  ^Brownl.  10.  Aft.  108,111, 113,115. 
Winch.  10,  w^&c.  ?  tacit*  Gen.  yy,  104. 

L  2  Several 
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Several  judgments. 

Jf-  f  TUdic*  inde  pro  Quer'  fur  Annuity  gram 

*  J   pur  Vie,  Aft.  1 14. 

JJ.  *  Simile  pur  les  Arrerages  desDeniers  & 
€  frument,  Aft.  114. 

Jjf.  l  Cogn'  A&ion'  inde,  Aft.  114,  109! 
€  Fl.Gen.  102,  105. 

Jf.  '  Judic'  inde  fur  Demurrer  pro  Quer' 
€  7  Co.  11.  2  part%  Towns  Jud.  23.  Simile  pre 
*  DeP  Raft.  104. 

Jf.  f  Simile  fuper  Veredi&o.,  Raft.  En.  ;6, 401 
'  Co.  Ent*  60,  2  fatty  Towns  Judg.  23,  24,  &C. 

Nil  dtbet  in-  Note,  That  in  Debt  for  the  Arrearages  of  i 
frafe*  Annos.  Rent-Charge  againft  the  Defendant  as  Pernou 
of  the  Profits,  the  Defendant  pleaded  Nil  debt 
infra  fex  Annos ;  but  it  was  held  ill  upon  Demui 
rer,  becauie  the  Defendant  had  not  conclude 
his  Plea  to  the  Country,  but  with  hoc  far  an 
eft  'verificareJ  &c.     Vide  1  Saund.  280. 


chofes. 


Bar  in  Debt  fur  Contract. 

de  ante  Bar  per  Payment,  j 
livery,   &  Acceptance  des  autr 


Jf.  c  T  Tide  ante  Bar  per  Payment,  per  D 
c    V    li 


Bt 


f 
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Bar  in  Debt  fur  EmijfeU 

Iff.    c  "XT'*-  debet  per  Patriam,    i  Bro. 
4  i\    166. 

ff  '  Et  predid'  A.  B.   per  R.  B.  Attorn1  B«  qd'  fee; 
f  fuum  ven',  &c.  Et  die'  qd'  Adion'non,  quiarc»F'  0b*' 
?  die'  qd'  poft  empcionemBonorurn  &  G&JSgSf 
'  lorum  predid  apud  S.  in  Com  C.  pro  ie-nar»# 

cura  folutione  didarum  10 1.  fecit  prefat'  C« 
1  quoddam  fcript'  Obi'  per  quod  idem  A.  tcne- 
f  batur  &  obligabat'  prefat'  C.  in  predict*  iol. 
'"  certo  Termino   in  eodem  (cripto  content' 
r  eidem  C.   folvend',  Et  hoc5  &c  Unde  pet* 
judic'  fi  predid'  C.  Adioa'  fuam  predid'  de 
vel  pro   emptione  Bonorum  &  Catallorum 
predid'  vers'  eum  habere  debeat5  &c. 
*  Et  predicY  G.  die'  qd' precludi  non,  quia  Repr  q<T  noa 
die7  qd'  predid'  A.  non  fecit  eidem  C.  pro  fee', 
fecura  folutione  predid'  iol.  aliquod  fcriptum 
Obi'  prout  pred'  A.  fuperius  allegavit,  Et  hoc 
pet'  qd'  inquiratur  per  Patriam,  Et  predid' 
A.  fimilu'j  Ideo,  &c.    Vide  P/.  Gen.  277. 

ff  c  Qd'  folvif  denar'  pro  terrisvendit.  Raft. 
+  Entr.  87. 

ff  c  Proteft'  qd'  fecit  fcript'  pro  denar'  pro 
Placico  nil  debet  per  Patriam.  Raft.  Ent.  204. 

ff  c  Qd'  emebat  oves  pro  3  1. 11  s.  2d.  Unde  Sale  onCon« 
*  iolvjt  3  !.  &  fub  Conditione  qd'  non  folveretdi"on. 
'  us,  3d.  refid'  fi  oves  non  fuer'  fane,  Repl' 

I  3  [  qd' 
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c  qd'  emebat  modo  &  forma  prout,  &c.  Idetr 
c    Raft.  2.0$. 

Al  Emijfet  de  Mercimon\  Def  placitat'  Deifr 
Age,  &fimikdMutuat\  RepV  al  Mutuat 
qd*  fuit  plem  eratis,  &  aV  Emiffet  qd 
Merc  f Her  empt'pro  necejptr  veftitu,  &c. 

Bit  per  infra  ff.  e  XJ  T  predid'  C.  per  C.  W.  Attorn7  fuun 
etat,  &c  c  JQ  yen'   &  defend'  vim  &  injur'  quan* 

c  do,  &c.  Et  quoad  21 1.  10  d.  de  debito  pre<3 
t  quos  pred'  W.  virtute  emptionis  predid'  fupe 
4  rius  exigit  vers'  eum  die'  qd'  predid'  W 
'  Adion'  fuam  predid'  inde  vers'  eum  haben 
4  non  debet  quia  die'  qd*  ipfe  tempore  emptib 

*  nis  predid'  fuit  infra  etat*  21  Annorum,  E 

*  hoc  parat'  eft  verificare,  Unde  pet'  judic*  1 
'  predid'  W.  Adion'  fuam  predid'  inde  vel 

Simile.  *  eum  habere  debear,  &c.    Et  quoad  predid 

'  19  s.  &  2  d.  de  debito  predid'  quos  predid! 
4  W.  virtute  mutui  predid'  fimiiit'  exigit  vers 
c  eum^dic'  qd'  predid'  W.  Adion'  fuam  pre 
4  did'  inde  verfus  eum  habere  non  debet 'qui; 
'  die'  qd'  ipfe  tempore  mutui  predid'   fimiiit 

*  fuit  infra  etat*  21  Annorum,  Et  hoc  parat'ef 
■  verifies  re,"  Unde  pet'  judic'  fi  predid'  W 
4  Adion'  fuam  predid'  inde  vers'  eum  haben 
c  debeat,  &c. 

Rcpr  qd'  fuk  f  Et  predid'  W.  quoad  pred'  placitum  pred 

Pjen«Etat'     '  C.  ad  predid'  19s.   2d.  quos  predid'  W. 

&  Hiue.  c  yirtute  mutui  exigit  vers'  prcfat'  C.   die*  qd 

c  ipfe  per  aliqua  per  prefat'  C.  in  eodem  pia- 

'  cito  preallegat'  ab  Adione  fua  predid'  inde 

4  habend'  precludi  non  debet,  Quia  dic?  qd 

1  predid'  C.  tempore  ejufdem  mutui  fuit  plcm 

*  etatis  21  Annorum  &  amplius  &  non  infn 
!  etat'  prout  predid'  C.  fuperius  allegavit,  El 

4  pre- 


fur  Emiffet.  15? 

j  hoc  pet'  qd'  inquiratur  per  Patriam,  Ec  pre- 
dicY C.  fimihY,  Ec  quoad  predict*  placitum 
-predicY  C.  quoad  predicY  21 1.  &  10  d.  de 
predict'  22 1.  reiid*  quos  ipfe  virrute  emptio- 
nis  predict'  fimilit'  exigit  vers'  prefat'  C.  idem 
W.  die'  qd'  ipfe  per  aliqua  in  eodem  placito 
preallegat'  ab  Adione  fua  predicY  de  eidem 
21 1.  &  lod.   habend'  precludi  non  debet 
quia  die  qd*  predicY  Mercimonia  per  prefat*  Q3*  Merci- 
C.  de  eodem  W.  in  forma  predicY  empt'  mon1  fue£ 
filer'  empt'  de  eodem  W.  pro  neceflar'  Ap.  ^ron^et»  * 
paratu  6c  veftit'  Corporis  predict*  C.  gradu     ppara 
liio  eadem  requiren'.    Et  hoc  parat'  eft  veri- 
ficare  unde  pec*  judic'  &  eafdem  21 1.  &  10  d. 
una  cum  dampnis  fuis  occafione  detentionis 
earundum  21 1.  &  iod.  fibi  adjudicari,  &c. 

c  Et  predicY  C.  quoad  predicY  placitum  Rejo'  &  Ufa*- 
predict'  W.  ad  predicY  2 1 1.  &  10  d.  per 
eundem  W.  virtute  emptionis  predicY  fuperius 
exacY  fuperius  replicando  placitat',  die5  qd' 
predicY  Mercimonia  per  ipfum  in  forma  pre- 
dicY empt',  non  empt'  frier'  de  predicY  W. 
pro  neceflar1  apparat*  ut  veftit'  corporis  ip- 
fius  C.  prbut  predict'  W.  fuperius  inde  a!le- 
gavir,  Et  hoc  pet'  qd'  inquiratur  perPatriam, 
Et  predict'  W.  fimilit'^  Icjeo  quoad  triand' 
tarn  Exit'  ift'  quam  predict'  al'  Exit3  int' 
partes  predict'  fuperius  juncY  precept*  eft  Vic' 
qd'  venire  facY^  &c   Vide  Co.  Ent.  125.  b. 

ff.  c  Bar  per  Prior'  qd'  res  non  devener'  a<J 
:  ufum  Convent'*  Raft.  Ent.  1 5:2, 
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Bar  per  Con- 
cordat', Sec. 
quoad  2pl. 


Sub  Condi- 
tion' de  Feoff- 
ment per 
Truftees. 


Money  lent 
upon  the  Con- 
dition. 


Bar  en  J)  eh  fur  Mutuaf. 

g>d'  guer*  accommodavit  ei  Denar\fi4; 
Conditiom  non  per format  \ 

IF-  \  T?T  predi&'  R.  per  J.  N.  Attorn'  fuumt 
c  JCy  ven ,  &c.  Ee  $cj  qd'  Adion'  nony 
c  Quiaquoad  predial'  10  1.  guas  idem  J.  virtute 
i  mutui  predid'  fuperius  exlgit  vers'  eum  die* 
*  qd'  die  &  Anno  fupradtcV  apud  N.  predift* 
^  concordat'  fuft  int-  ipfos  R.  &J.  qd'  cum 
E.  B.  &  T.  B.  qui  tunc  fuer'  feit'  de  tentis* 
'  pred^  cum  jjertin?  in  Dominico  fuo  ut  de  feo- 
f  do  ad  ufum  ipfiusR.  &  hered'  fuorum  iidem  E; 
€  SfT.fecerindeftatumprefatJ.  hend'  fibi  & 
c  hered'  fuis  imperpetuuen,  Et  qd  '  idem  J.  ac* 

•  commodaret  eidem  R.  eafdem  io!.  Tub,  ha<* 
c  Condkione,QdYi  &  quando  idem  J.  feoffare* 

•  ipfum  R.  de}  tends'  jpredj&*  cum  pertin'  ha- 
bend'fibi  &  heredibus  fuis  imperpetuum  tunc 

•  idem  R.  folveret  eidem  J.  io].  &  aliter  non, 
?  Et  idem  R.  die'  qd'  predid'  J.  tunc  &  ibm* 
'  pretextu  concprdie  \Vl  accommodavk  eiderri 
^  R.    eafdem  iol.    fub   Conditione  predid'; 

»     Et  qd'  idem  J.  ipfum  R.  de  tentis'  predid' 

cum  pertin5  non  Feoffavir,  Et  die'  qd'  ipfe 

c  Temper  port  contrad  predid'  fuk  &  adhuc 

€  eft  parat'  folvere  prefat'  J.  predid'  iol.  in 

•  cafu  quod  idem  J.  ipfum  R.  de  tentis'  pre- 
■  did'  cum  pertin'  Feoffare  velit,  Et  hoc  pa- 
^  rat'  eft  verificare,  Unde  pet'  judic'  fi  predid' 

J.    Adion'  fuam  predid'  de  predid'   io(. 
|  vers'  eum  habere  debeac,  &&  Et  quoad  pre- 
did' 
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did'  20 1.  quas  predid' J.  virtute  Dimiflion'  Qupad  20 1, 
predict  fuperius  exigit  vers*  eum  idem  R.  J?e!™fe, fub 
die'  qd'  predid'  J.  die  &  Anno  fupradid'  ^^J^ 
apud  N.  predid'  dimifit  eidem  R.  tenementa 
predid'  cum  pertin5  habend'  eidem   R.  ab 
eodem  die  per  -unurn  Annum  integrum  tunc 
pros'  fequen',  Abfq;  aliquo  inde  Reddendo, 
Ec  ulterius  de  Anno  in  Annum  ad  voluntat* 
eorundem  R.  &  J.  Reddend'  eidem  J.  quoli- 
bet  Anno  poft  predid'  primum  Annum  quanv* 
diu  idem  R.  tenementa  ill'  cum  pertin*  vir- 
tute Dimiflion'  ill'  haberet  &  occuparet  100  s, 
and  Feft'  fandi  M.  Archi'  &  Annunc'  beate 
M.  a:quis  portionibus,   fub  ifta  Condic'  qd* 
f\  predid' J.  folveret  eidem  R.  2j  Marc'  ad 
Feft'  fandi  M.  Arch'  prox'  poft  Dimiffion' 
predid'  fad'  tunc  Dimiffio  ill'  ftaret  in  fuo 
robore  &  effed'  alioquin  pro  nullo  haberetur, 
Et  idem  R.    die'  qd'  predid'  J.  non  folvit 
eidem  R.  eafdem  25*  Marc*  ad  idem  Feftum 
fandi  M.  fecundum  formam  Conditionis  pre-  Traverfe. 
did',  Abfq;  hoc  qd'  idem  J.  dimifit  eidem 
R.  tenementa  predid'  cum  pertin*  (implicit' 
in  forma  qua  idem  J,  (uperius  allegavk,   Et 
ho^  fee.  Unde,  &c  Repr  &1 

1   Precludi  non,  quia  quoad  predid'  20  1.  Demife. 
die  qd'  ipfe  dimifit  prefat'  R.  tenementa  pre- 
did' cum  perrin'  fimpliciter  abfque  Condi- 
tione  per  predid'  R.  fuperius  allegat'  prout 
idem  J    fuperius  vers'  eum  narravit,   Et  hoc 
pet'  qd'  inquiratur  per  Patriam  &  predid'  Simile alMu- 
R.  fimilit',,  Et  quoad  predid'  10 1.  idem  J.  n«t\ 
die'  qd'  predid'  R.  mutuat'  fuit  de  ipfo  J. 
eafdem  10 1.  fimpliciter  in  forma  qua  idem  J. 
l.  fuperius  narravit,  Abfq;  hoc  qd'  predid'  R. 
'  mutuat'  fuit  predid'  10 1.   de  eod'  J.    fub 
Conditione  per  ipium  R.   fuperius  allegat', 
Et  hoc  parat'  eft  verificare,  Unde  pet'  judic' 


Iffl 

Cuat 
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c  &  predicVtiebuum  fuum  golr-unacumdamp- 

V  nis,  &c.  fibi  adjudicari. 

■uefurMu-  c  Et  predicV  R.  die'  qd'  ipfe  mueuat'  fuii 

4t*  c  predict  iol.  de  prefat' J.  Tub  Conditione  per 

4  ipfum  R.  fuperius  allegat'  prout  ipfe  fupcriuj 

c  allcgavie,  Et  de  hoc  pon'  (e  fuper  Patriam, 

*  Et  predict  J.   fimilic%   Ideo  1  iy  &cc.     K/</< 

JJ.  c   Non  debet  denar'  mutual'.     Tlacti 

*  Gen.  25-7. 

2J<*r  e«  Dei*  fur  Efcape.     Vide  ante. 

B^r  en  Debt  fur  Arbitrement  fans  Specialty* 
Vide  ante. 

BarSufObl  de  Arbitrement.   Vide  ante. 


Bar  en  Debt  fur  Amerciament 

Nil  debet  per  Legem. 

Bar*  /  *  "C  T  predia'  A.  per  B.   &c.  ven',  &ci 

c  X2f  Et  die'  qd'  iple  non  debet  prefat'  Ci 
c  predift'  4I.  nee  aliquem  denar'  inde  in  for- 
4  ma  qua  idem  C.  fuperius  vers' eum  narravit, 
€  Et  hoc  parat'  eft  Defendere  contra  ipfum.  & 
c  feclam  fuam  per  Legem  ipflus  A.  prout  Cur' 

*  hie  cons'  inde  faciend',  &c.  Unds  pet'  judic' 
4  fi  predict  C.  Adion  fuam  predid5  vers*  eum 

*  manutenere  debeat,  &c. 

Et 
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€  Et  predict  C.  die'  qd'  predidY  Defenfio  Quer'  mo. 
predict'  A.  per  Legem  fuam  faciend'  pre-  ratur. 
tens'  non  eft  fofficiens  Exit'  nee  admittibilis 
ad  ipfum  C.  contra  predicF  materiam  in 
Narf  ipfius  C.  content'  ab  Adione  fua  pre- 
dicV habend'  preciudend^  Unde  pet'  judic' 
&  debitum  unacum  dampn',  &c.  pro  defect' 
fufficien'  Refponfionis  &  Exit'  in  Lege  fibi 
adjudicari,  &c. 

*  Et  predicV  A.  ex  quo  predicV  Refponfio  Def  '■  jung* 
&dida  Defenfio  fua  per  Legem  fuam  faciend'  inborn*, 
in  forma  predicV  pretens'  fufficiens'  Refpon- 
fio  8c  Exitus  admittibiles  funt  in  Lege  ad  pre- 
dicV C.  ab  A&ione  fua  predicV  habend*  pre- 
cludend'  &  predict*  C.  Legem  ipfius  A.  in 
hac  parte  faciend'  ad  mitt  ere  omnino  recufat 
pet'  judic'  &  qd'  predicV  C.  ab  Adione  fua 
predict'  habend*  precludatur,  &c.  Vide  Rafi, 
Ent.  if'U  k  Simile  placitum,  Et  Def '  per 
fecit  Legem  ihde,  Co.  Ent.  119. 

Nil  debet  per  Patriam. 

[f.  c  Et  predicV  A.  per  M.  A.  Attorn'  fuum  Bar  &  Iflue. 

j  ven'  &  defend'  vim  &  injur'  qu\,  &c.  Et 
die'  qd'  ipfe  non  debet  prefat'  T.  G.  eofdem 
40  s.  nee  aliquem  denar'  inde  in  forma  qua 
idem  T.  G.  fuperius  vers'  eum  narravit^  Et 
de  hoc  pon'  fe  fuper  Patriam.,  Et  predid' 

:  T.  G..  fimilit',  &c.    Ideo,   &c.     Vide  Afi. 

(  Ent.  177.  al's  209. 

JJ.  '  Debt  per  Magiftrum  Gardian'  5c  Com-  Barqd'  Def* 
:  mitat'  Naupegorum  de  Reddrith  in  Com'  fine  de  al* 
Surr'  de  Fine  impofit'  fuper  Def  pro  non  Fraternitat'. 
comparenc',  &c.     Barr'  qd'  Def  fuit  liber 
homo  de  Civitat'  London  de  Fraternitat'  de 
ies  Shipwrights  que  habuit  Cur'  pro  guberna- 

4  tion' 


«5* 


Demur*  & 
Jodie*  pro 
Def*. 

Bar  qd*  Def* 
nunguam  ju- 
rat* fait  ob- 
(ervare  Or- 
dinationes. 


Bar,  That 
Defendant 
had  not  taken 
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tion'  Fraternitatis,  Et  ut  un'  Fraternitat'  d< 
buit  fore  Attenden'  ibim'  per  quod  denegav 
fore  Membrum  di&e  Communitat'.  Quei 
moratur  in  Lege,  Et  judic'  pro  Def\  Vid 
Rob.  Ettt.  207. 

4  (f.  Debt  per  Magiftrum  &  Gardian'  Sci 
forurn  vers'  Attorn'  de  Fine  imponY  fupe 
Def  *  in  recufand'  fore  de  Veftitu,  Bar  & 
DcP  confefs'  qd'  admiffus  fuit  liber  Fratei 
nitatiSj  Sed  per  Conftitution'  ejufdem  nullu 
liber  homo  tenetur  obfervare  Leges  vel  folver 
penas  fuper  eum  a  fiefs'  nifi  jurat'  fuit  ad  ofc 
fervand'  Ordinationes  Fraternitat*  predid* 
Et  qd'  ipfe  nunquam  jurat*  fuit.  Vide  Wind 
EnP.  2$i,&c. 

1  ff.  Debt  per  Major'  &  probos  homines  A 
Gilford  pro  penalitate  in  fra&ion'  de  By- Lai* 
Bar  &  Def  placitat3  A&'  de  1;  Car.  2.  qd 
pulla  perfona  eligeretur  ad  aliqua  Officia  qui 
infra  unum  Annum  prox'  ante  non  cepiff© 
Sacrum'  Cene  Dominice  fecundum  Eccle 
fiam  Anglicanam  quod  Def'  non  repepifle 
per  quoid  fuit  inhabiiis  6c  Ele&io  fuit  vacua 
Demurr'  inde.    Vide  2  Ven.  244. 


The  Defendant  was  chofeh  to  be  a  Bailiff  0 
the  Town,  and  refufed  to  ferve  the  Office 
and  being  a  Proteftant  Diffenter,  he  pleadec 
as  above  -9  and  in  the  Argument  of  this  Cafi 
Sir  John  #Ws  Cafe  was  cited,  who  was  made 
Sheriff  of  Hertfordshire,  and  being  then  undei 
Excommunication  could  not  receive  the  Sacra- 
rnent,  and  therefore  after  he  had  held  the  Of 
nee  for  Three  Months  left  off,  and  did  nor.  at. 
lend  at  the  Affizes,  for  which  he  was  fined 
500/.    And  after  Argument  in  the  jEw&^r, 

where 
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/here  it  was  infifted  on,  That  the  Ad  ofi$Car.  %. 

c  Car.  2.  made  for  preventing  of  Dangers 
at  might  arife  from  Popifli  Recufants,  did 
void  the  faid  Office  upon  his  not  having  taken 
e  Sacrament,  and  he  was  difabled  to  do  it 
y  reafon  of  his  Excommunication ;  yet  he 
as  adjudged  in  die  Exchequer  to  pay  the  500/. 
ine. 

But  the  Court  held  here  that  the  Matter  pjea  fa]& 
rfeaded  by  the  Defendant  was  a  good  Bar ;  good, 
or  in  regard  the  Ad  of  1 3  Car.  2.  had  en- 
ded, That  none  mould  be  chofen  who  had 
iot  receiv'd  the  Sacrament  within  One  Year 
efore  iuch  Choice,  and  there  could  be  no 
efufal  before  the  Eledion,  it  was  plain  that 
he  Defendant  had  not  incurred  the  Benefit  of 
he  By-Law;  and  it  differ'd  from  the  Cafe  of  Difference 
ir  John  Read,  for  he  was  once  adually  in  the 

nice,  and  obliged  thereupon  to  do  all  Things 
eceffary  for  his  proceeding  in  it ;  but  here  in 
his  Cafe,  to  make  a  Default  in  the  Defendant, 
here  muft  have  been  an  Eledion  antecedent, 
nd  the  Eledion  of  fuch  an  one  as  the  Defen- 
dant is,  isabfolutely  prohibited  by  the  Statute. 

There  were  alio  Two  Exceptions  taken  to 
the  Declaration : 

1.  The  By-Law  is  faid  to  have  beef),  That  Exceptions 
if  any  Inhabitant  fliould  be  chofen ;  whereas  to  th«  Nsrr\ 
they  cannot  make  By-Laws  to  bind  all  the  In- 
habitants of  the  Town,  but  only  the  Freemen 

or  Members  of  the  Corporation. 

2.  The  Ufage  is  fet  forth,  That  the  Ele- Want  of  A?, 
dion  mould  be  Me  Lune  frox7  poft  Fefium  fanbli  legation  of 
Mkh'Arcb*;  and  the  Eledion  of  the  Defen-  thft'D»* 
dant  is  alledged  to  be  upon  the  30th  of  Sep* 

tembery  but  it  was  not  {hewn  that  it  fell  upon 

the  Monday  j  and  that  the  Court  cannot  take 

1  Notice 
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Demur*  al 
Narr\ 
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Notice  of  it,  or  confult  the  Almanack,  as  thi: 
Cafe  is,  where  it  ought  to  have  been  fee  fortr. 
in  Pleading. 

And  the  Court  held  thele  Matters  incurable 
and  fo  Judgment  was  given  for  the  Defendant 
Vide  zVem.2^y,2^H. 

TJpon  an  Amercement  in  a  Leet. 

Jj-  T^\^t  upon  was  brought  for  an  Amerce- 
JL-/  ment  in  a  Leet,  and  fhews  that  rho 
Defendant  was  prefent,  and  amerced,  Qugd 
yuidem  Amerciament  afferat'  fun  per  omnes  Jur' 
ad^os.  The  Defendant  demurs  generally; 
and  by  the  Court  the  Declaration  is  not  good:  ; 
i.  Becaufe  ic  was  not  (hewn  for  what  Sumi 
the  Amercement  was  made ;  and  yet  there  are*' 
fome  Precedents  fb^  zs'Raft.  Ent.  553.  a.  ftiM 

109.  y. 

2.  The  Afferement  ought  to  be  by  Officers 
which  are  chofen  by  the  Steward,  and  not  by 
the  Jury,  and  having  a  fpecial  Oath  for  that 
Purpofe,  as  in  Bob.  129.  IVilfon  vers  Harding-, 
ham,  in  both  Points:  Whereupon  Judgment 
was  given  for  the  Defendant.  .  Vide  Lev.  Ent.  61, 
&  %  Lev.  Rtp-.  2c6. 

The  Afferers  Names  ought  to  be  fhewn  in 
Debt  for  an  Amercement,  3  Keb.  562,  362. 

Upon,  a  By-Law  not  to  ttfe  his  Trade. 

IN  Debt  for  Breach  of  a. By-Law,  That  no 
Perion,  being  a  Freeman,  &c.  ihould  exer- 
cife  his  x  rade  within  the  Borough,  upon  For- 
feiture of  5  s.  per  diem,  ' &c.  Defendant  de- 
murr'd,;  and  Judgment  for  the  Defendant,  that 
the  By-Law  was  not  good.  Vide  1  Lut.  <6zt 

3  £\  Debt 
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(f.  Debt  by  the  Mayor,  &c.    of  Canterbury  ijpon  a  Com, 
>r  the  Breach  of  a  By-Law  :  They  had  di-  mon  Council- 
ers  Charters,  and  one  after  the  making  of  the  !"*"'!  I*Jgn- 
ly-Law,  by  which  it  was  ordained,  That  if  inSh"Office, 
ny  of  the  Common- Council  ftiould  volun- 
irily  refign,  &c.   he  mould  immediately  pay 

0  the  Ufe  of  the  Corporation  10/.  And  that 
jhe  Defendant  had  reilgn'd_,  &c.  and  had  not 
aid,  &c  ' 

If.  \  Et  predict'  G.  H.  per  R.  D.  Attorn'  Bar  per  Nil 
fuum  ven'  &  defend'  vim  &:  injur'  quando,  debet- 
&c.   Et  die'  qd'  ipfe  non  debet  prefat'  Ma- 
jori  Ballivis  &  Bufgens'  prediclr\  predict'  10  /. 
nee  aliquem  inde  denaf'  modo  &:  forma  pro-    . 
ut  predicV  Major'  Ballivi  &  Burgens*  fuperius 
vers'  eum  narraver*  Et  de  hoc  pon;  ie  fuper 
Patriam,   Et  pred'  Major'  Ballivi  &  Burgens*  Ufa- 
fimilit',  &c.     Ideo   precept'  eft  Vic*,    &c. 
hereupon  Verdid  was  given  for  rhe  Plaintiff. 
\nd  it  was  afterwards  moved  in  Arreit  of Judg- 
nent  •>  i .  For  that  no  Refignation  could  be  made  Exceptions 
Dut  only  to  the  Mayor.   2.  That  the  Refignation  aI  Verdl&- 
Might  to  have  been  by  Deed,  for  the  Defen- 
dant had  Freehold.     3.  That  no  Notice  was 
>iven  to  the  Defendant  of  the  By-Law,  and 
rhat  he  was  no  Member  of  the  Corporation  at 
the  Time  of  making  of  the  By-Law.     4.  That 
the  Corporation  which  was  at  the  Time  of 
making  of  the  By-Law  was  diffolved  by  the 
aft  Charter. 

But  all  the  faid  Exceptions  were  over-ruled.,  jua,v  pro 
and  Judgment  was  given  for  the  Plaintiff.  Vide  QUet\ 

1  L«r.  402^40^,^.  See  more  oi  By-Laws 
in  a  Treatife,  intituled,  The  Law  of  Trade \  &c. 

Vide  Pofiea,  7*7  Replevin,  &  tit'  Trefpafs. 

Bar 
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Bar  in  Debt  fur  Statute  Ley. 

Vide  Pojiea  Bar  per  Statute  Ley. 


. 


DEbt  upon  the  Statute  8  Eliz,.  cap.  2.  for 
arrefting  in  the  Name  of  another  witta 
out  his  Confent.  The  Defendant  pleads  -Non' 
Cul\ 

Non  Cur  &  ff  c  Et  modd,  &c.  Et  idem  E.  Defend'  vin< 
Mue.  .  <  &  injur'  quando,  &c.  Et  die'  qd'  ipfe  nori 
c  eft  inde  Culpabilis,  Et  de  hoc  pon'  fe  fupef: 
c  Patriam,  Et  predicV  J.  fimilit',  &c.  Idea". 
€  ven'  inde  Jur',  &c.  VerJicl  and  Judgment  for 
€  the  Plaintiff.  Et  Jur'  unde  infra  fit  men-. 
c  tio  exacV  fimilit'  ven'  qui  ad  veritat'  de  in- 

*  fracontent'  dicend'  elea'  triat'  &  jurat'  die' 

*  fuper  Sacrum'  fuum  qd'  predict'  E.  M.  efl*i 

*  Cuipabtiis  de  infrafcript'  ei  interius  impofic* 

*  prout  predicV  J.  A.  interius  Vers'  eum  que- 
c  ritur,  Et  affidunt  dampna  ipfius  J.  occafiohe?: 
c  infrafcript'  ultra  mis'  &  cuftag'  fua  per  ip- 

*  fum  circa  fedtam  fuam  in  hac  parte  appofit*' 
c  ad  40  s.  Et  pro  mis'  &  cuftag'  ill'  ad  ios.« 
I  Ideo  Cons'  eft  qd'  predia'  E.  M.  fuftineatf 

imprifonament'  corporis  fui  per  fpacium  lex 

*  menilum  abfque  baliio  five  manucaption,  Et 
1  qd'  ipfe  antequam  extra  Prifonam  deiiberetur . 
c  folvat  prefat'  J.  A.  dampna  &  cuftag'  fu* 
€  predi&'  per  Jur'  predid'  in  forma   predict* 
'  aflefs'  in  Triplo  juxta  formam  Statut' predict', 

Dampna,  &c.  *  Que  quidem  dampna  mis'  &  cuftag'  in  Tri- 
m  Triple      «  plo  fc  attingum  ad  7  !.  &  10  s.  Er.  predict 
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E.  M.  capiatur,  &c.  Vide  Cokes  Ent.  itfo*  h. 
i6u  Simile  Judic',  Aft.  101.  Vide  fimile 
|placitum  Non  Cul',  /&»/  Ent.  82. 

j^  In  an  A&ion  upon  the  faid  Statute  againft 
)  Attorney  of  the  Common-Pleas,  for  ar- 
fting  one  in  the  Name  of  another  without 
s  Privity  or  Confent,  Defendant  pleads  Nil 
bet  per  Patriam. 

'  Et  predict'  J.  per  W.  R.  Attorn'  fuuth  ven'  Bar  per  Nil 
&  defend*  vim  &  injur'  qu'3  &c.  Et  die'  qd'  debet  &  If- 
ipfe  non  debet  preiat'  S.  predid'  2 1  o  1.  leu  ^ue* 
aliquem  inde  denar'  in  forma  qua  predid'  Sa* 
bperius  vers'  eum  narravit,  Et  de  hoc  pon* 
e  fuper  Patriam,  Et  pred*  S.  ilmiliter,  &c. 
Ideo  precept'  eft  Vic'  qd'  Venire  Fac'  hie  in 
Cro'  Afc'  Domini  xii.  &c-    Per  quos,  &c. 
Et  qui  nee,  &c.  Ad  recogn',  &c.  qui  tarn, 
&c.    Vide  i  Lut.  x  66,  168^  &c. 

The  Exceptions  following  were  moved  in  Exceptions, 
-reft  of  Judgment : 

1.  For  that  the  Statute  upon  which  the 
Sfcion  was  founded  is  mifrecitedi  for  the 
atute  fpeaks  of  feveral  Courts  particularly* 
d  then  fays,  In  other  Cities  and  Places  in 
lich  A&ions  of  Debt,  Trefpafs,  and  other 
rfonal  Adions,  &c.  And  the  Declaration  is 
neral  in  any  Anions  perfonal,  enumerating 
;m  as  Debt,  Trefpafs,  &c 

2.  That  an  Attorney  is  not  within  the  Statute, 
vhich,  as  one  may  well  think  fhould  be  fb, 
ove  all  other  Perfons)  Can  fa  patet. 

3.  That  the  A&ion  does  not  lie  before  Con- 
xion, Cro,  Jac.  188.  contra. 

M  4.  That. 
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4.  That  the  profecuting  of  a  Writ  out  of  tht 

Common  Picas   was  not  within  the  Statute 

and  fo  was  the  Opinion  of  the  whole  Court 

T  atc'uro      an<*  therefore  Judgment  was  given  for  the  De 

DcF.  fandant  without  any  Regard  to  the  other  Ex 

ceptions.    Vide  Judic',  Rafl.  Em,  101, 

Jf  c  Proteftando  non  levavit  querelam  pr 
4  placito  rion  caufavit  prefat'  R.  arreftari,  &c 
c  Et  fie  die'  qd'  non  debet  prefat"  R.  predicl 
c  Centum  Marcas.,  &c.  Et  de  hoc  pon' fe  fupe 
c  Patriam,  &c.  Ideo,  &x.  Rob.  Entr.  41 3. 

*  Vide  Co.  Eni.\6$.  vers5  Attorn'  pro  defe& 
6  Warrant'. 

E&rTythes.       Jf  c  Placitum  ad  Narr'  in  debito  fur  Sta 

*  de  2  E.  6.  for  treble  the  Value  for  not  fett'm 
1  forth  Tythes. 

Bar  per  Nil         '  Et  idem  J.  defend'  vim  &  injur'  quae 

debet,  *.  do,  &c.  Et  die'  qd'  ipfe  non  debet  prefe'l 

€  R.  B.  &  S.  predict'  iyol.  nee  aliquem  ind' 

'  denar3  prout  predicY   R.  &  S.  fuperius  vec 

€  eum  queruntur,  Et  de  hoc  pon'  fe  fuper  P; 

<  triam,  Et  predicY  R.  &  S.  fimilit'  &c.   Ide 

Pare  found      c  ven'  inde  juY,  &c.    The  Jury  find  Vart  for  tii 

fortfee Plain-    *  "Plaintiff,    and  Part  for  the  Defendant.     Ide 

r^h°n-1fart  ^  nu^° habit' reipedum  tarn  ad  predicY  12d.pt 

dant  and€n"  C  ^amPn*s  quam  ad  predicY  12  d.  pro  nomi| 

Judgment  gx-  *  &  cuftag'  predicY  per  Jur'  predict'  in  form 

vm.  *  predicY  Affefs'  Cons'  eft  qd'  predicY  R.  1 

c  &  S.  recuperent  vers'  prefat'  J.  S.  debitut 

c  foam  predict'  per  Jur'  predicY  in  forma  pre< 

6  compere'.,    Et  predicY   J.  S.   in  mia',,  &• 

c  Ec  fimilit'  predicY  R.  R.  &  S.   in  mia'  pr 

*  rlo'  clsmore  fuo  vers'  pro  prefat'  J.  S.  eo  q< 
£  Idem  J.  S.  de  rend'  debici  predict'  per  Ju 

f  Pr< 
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predid'  fuperius  acquietat'  exiltit,  Ec  idem 
J.  S.  eat  inde  fine  die,  &c.  Vide  Co.  Ent. 
161,162.  Videjudic'  fur  mefme  Stat  in 
Triplo,  Aft.  Ent.  102. 

jj.  c  Al  Narr'  in  debito  pro  decimis,  Barr'  Bar,  that  the 
qd*  terre  fuer'  parcell'  nuper  Priorat'  diffolut'  Land  were 
de  M.  Et  ult'  Prior  &  omnes  Predeceffores  Tythe-free. 
habuer'  terras  exempt'  a  folutione  Decima- 
rum  ufque  tempus  diffolutionis.     RepP,  qd* 
Decime  folubil'  fuer'  infra  40  Annos  prox' 
ante  diffolucion',  &c.    Et  traverfe  Prefcrip- 
tion\     Rejoinder  &  Iffue  fur  te  Traverie, 
Thompf.Ent.  137. 

ff.  c  Similis  Narr',  Bar  al  Part,  Nil  debet  $tani;sBar< 
per  Patriam  al  refid  qd'  terr'  fuer'  parcel!' 
nuper  diffolut'  HofpitaT  fan&i  Johannis  Je- 
rusalem per  Def '  &  AntecefTores  fuos  gavis' 
&  excult',  Et  qd'  ultimus  Prior  &  PredecefTor 
habuit  terras  exempt5  a  folutione  Decimarum 
tempore  diffolutionis  §c  abinde  per  feperai' 
Statut'.  YidQpFincb.  Ent.  344.  Simile  346. 

Debt  fur  Statute  de  Perjury ,  18  Eliz.  per 
qui  tarn.     Ei  nil  debet  per  Patriate* 

TJ  T  idem  E.  C.  defend'  vim  &  injur'  Bar  and  Miie* 
:  JLj  quando,  Szc.  Et  die'  qd'  ipfe  non  de- 
bet di£to  Domino  Regt  &  prefat'  H.  qui 
tarn,  &c.  predial'  20  ].  nee  aliquem  inde 
denar'  modo  &:  forma  prout  predid'  H.  qui 
tarn,  &c.  fuperius  vers'  eum  queritur,  Et  de 
hoc  pon'  fe  fuper  Patriam,  Et  predict'  H„ 
qui  tarn,  &c.  Similit',  &c.  Ideo  ven'  inde 
jur'.  Vide  Co.  Ent.  165".  £.  Simile  placiturn, 
Vide  4*/.  EtfMoi. 

M  2  £  [  Quando 
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Non  Commi-  j[.  *  Quando,  &c.  Ec  die'  qcT  ipfe  non  com- 
fit perjur'  vo-  <-  m\fr  perjarium  voluntar'  contra  formam  Sta- 
luntar%  c  mt>  prgdift'  pr0Ut  predicV  A.  per  Narr'  foam* 

c  predicV  fuperius  fuppon',  Et  de  hoc,  &a 
c  Ideo,  &c.  Vide  Co.  Ent.  166.  &  Raft.  Ent. 
4  482. 

Debt  vers"  Informer  for  making  Compo- 
pofition  without  Licence :  Et  nil  de- 
bet per  Patriam. 

/,  l  T?T  predi&'  T.  per  T,P.  Attorn'  fuumr 

c  JL_y  ven   &  defend'  vim  &  injur'  quan-'- 

f  do,  &c.  Et  quicquid,  &c  Et  die'  qd'  ipfe  nonr 

*  debet  prefat'  J.  qui  tam,  &c.  predict'  loi 
€  nee  aliquem  inde  denar'  in  forma  qua  idemi 
£  J.  qui  tarn,  &c.  fuperius  vers'  eum  narravit^t 
c  Et  de  hoc  pon'  fe  fuper  Patriam,  Et  predid't 
c  J.  qui  tarn,  &c.  fimiiit',  Ideo  precept'  eft! 
'  Vic',  &c  Verdict'  pro  Qoer'.  — Ideo  confit] 

*  deratum  eft  qd'  predicV  J.  recuperet  vertf: 
c  predict'  T.  predict'  10I.  per  prefat'  T.  in  j 
'  forma  predid'  foiisfact'.,  Unde  idem  Domw 

*  nus  Rex  unam  medietat'  inde,  Et  predict'  J, 
c  qui  tarn.  Sec.  habeat  alteram  medietat'  fecuiv 
c  dum  formam  Statuti  prediit',  Et  predid' 
c  T.  in  Mia',  &c.  Vide  Aft.  Ent,  89. 

Simile  pUcitum  de  Nil  debet  per  Patriam  al 
Debt  fur  Statnt\  Winch.  Entr.  198. 

210,  212. 

ff.  c  TH\Efendant  pleads  Nil  debet  per  Vatrian 

€  JL/  to  an  AcFion  of  Debt  upon  th< 

€  Stae'  j  Eliz,.  13.    againft  Surveyors  of  th< 

!  High 
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Highways,  for  not  flopping  of  a  Pit  which 
they  dig  for  Sand,  &c  Vide  Jfi.  Ent.8i, 
84. 

To  an  Adionin  the  Exchequer  upon  the  Sta- 
ute  of  2 1  Hen.  1 8  cap.  1 3 .  for  taking  a  Farm  by 
Demile  for  Years :  Bar,  That  he  had  not  fuf- 
icient  Glebe,  &c.  and  that  he  applied  the 
Profits,  &c.  to  the  Uie  of  his  Family.  Repl', 
and  traverfes,  That  the  Defendant  had  applied 
he  Intereft  of  the  Farm  for  the  Expences  of 
lis  Family. 

f.  c  Et  C.  H.  Gen.  Attorn'  Domini  Regis  *<&< 
qui  pro  eodem  Domino  Rege  fequitur,  Et 
predid'  T.  B.  pro  feipfb  die'  qd'  predict'  L.  L. 
per  aliqua  preallegat'  feipfum  a  forisfadur* 
defendere  aut  excufare  non  debet,  Quia 
die'  qd'  idem  L.  habuit  &  tenuit  ad  Firmam 

1  predid'  tres  Acr'  Paftur'  per  predict'  fpacium 
in  predict  Information7  fpec'  contra  formam 

?  Sratur/  predid'  modo  &  forma  prout  per  In- 
formation' predid'  fuperius  allegatur,  Afque 
hoc  qd'  idem  L.  totum  increment'  inde  pro- 
venien'  per  totum  tern  pus  in  dida  Informal 
fpec'  pofuit  &  applicuit  ad  6c  pro  expens'  Fa- 
milie  &  hofpitalitat'  fuarum  predid5  modo  & 
forma  prout  idem  L.  fuperius  placitando  a!- 
legavit,  Et  hoc  predid'  Attorn'  Domini  Re- 
gis &  T.  B.  parat'  fiint  verificare,  Unde  ex 
quo  predid'  L.  habuit  &  tenuit  ad  Firmam 
predid'  tres  Acr'  Paftur'  fuperius  cogn'  petJ 
judicium,  Et  qd'  idem  L.  predid'  460 L 
forisfaciat,  &c.    Vide  1  Lut.  134,  &c> 

JJ. c  De  terris  tent'  ad  Firmam  per  Vicarium,  Vicar. 
c  Bar  qd'  non  tenuit  ad  firmam,  27  H.  8.  21. 
Vide  Kitch.  119,  12  ?. 
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Non  refi. 
dence. 


Debt  upon  the  Statute  of  21  H.  8.  cap.  13;. 
de  Non  rejidence,  Def  ftaeitaf  qtX  ipfc 
eji  Homo  Ulcus. 


Bar.qd'Def  / 
eft  Homo ; 
laicus.  c 


T  predict'  W.  in  propr'  perfbna  fua 

ven    &  defend'  vim  §c  injur'  quan-;| 

do,  &c.   Et  quicquid,  &c.  Ec  die'  qd'  pre-: 

'  did:'  R.  C   AdHon'  fuam  predicY  vers'  eum 

*  habere  non  debet  3  Quia  proteftando  norjr 
'  cogn'  aiiqua  in  Narr'  predid'  fore  vera,  Prcfc 
?  placito  tamen,  Idem  W.  dicit  qd'  ipfe  prelr 
'  did'  primo  die  Marcii  Anno  53.  fupradi&x 
?  &  Temper  poftea  fait  &  adhuc  eft  Horn  A 
>  laicus  &  temporalis  Perfona,  Abfq;  hoc  qd'l 
6  ipfe   eodem  primo  die  Marcii  aut  unquarnr 

*  poftea  fuit  fpiritualis  perfbna  prcut  predict 
1  R.  per  Narr'  fuam  predicY  fuperius  foppon'j' 
f  Et  hoc  parat'  eft  verificare,  Unde  pet'  judi  J 
'  fi  predict  R.  A&ionem  fuam  predict'  vers'? 

Demurr'.        c  eum  habere  debeat,  &c.    Quer'  moratur  if* 

*  Lege,  Et  Def*  jung'  in  monx',    Vide  1  LiM 

Obfervations.      And  Tage  140.   the  Reporter  makes  the® 
Obfervations  upon  the  Statute,  viz. 

1.  That  if  a  meer  Layman  is  prefented,  yet- 
it  is  not  a  meer  Nullity,  but  he  is  Parfon  di\ 
Fatto^  &c.  Dyer  292.  b% 

2.  That  there  are  fome  Precedents  in  which 
it  is  alledged,  That  the  (aid  Statute  of  21  Hen.  i 
was  made  at  the  Parliament  incboat9-  or  tent9 
(which  is  all  one)  at  Weftminfter,  &c.  And  in 

If  this  Sea-     Bond  and  Jacket's  Cafe  it  was  fo  pleaded  \  and 

tute  be  mif-    therefore  after  Verdi&  for  the  Plaintiff,  it  was 

uoitca.         moyed  in  Arreft  of  Judgment,  that  the  Statute 

Was  mifrecited  becaufe  the  Parliament  com- 

mene'd 
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nene'd  at  London,  and  (b  it  was  to  have  been  plea- 
led,  and  thereupon  Cur  advifare  <vnlt,     I  have 
ben  the  Record  of  that  Cafe  (fays  the  Repor- 
er)  between  Tricket  Plaintiff,  and  Bond  Defen- 
iant,  and  there  is  a  Demurrer  in  the  Cafe  to  the 
Lvowry  of  the  Defendant;    and  becaufe  the 
^aintiffdid  not  appear  at  the  Day  given  upon 
he  Cur  advifare  <vult 3  after  the  Demurrer  the 
5laintiff  was  nonfuited,  (b  that  much  cannot 
)e  colie&ed  from  that  Cafe.     But  that  in  Bun 
ind  Roth-welh  Cafe,  in  C.  B.  intra?  HUP  8  W.  $. 
'ot.  1068.  this  Point  is  determined;   where  in 
in  Action  on  this  Statute,  after  Verdict  for 
he  Plaintiff,  it  was  moved  in  Arreft  of  Judg- 
ment, that  the  Statute  was  mifrecited  for  the N 
Caufe  aforefaid,   and  fo  was  the  Opinion"  of 
:he  whole  Court  upon  due  Confideration,  and 
that  the  Plaintiff  could  not  have  Judgment,  for 
that  he  had  concluded  contra  formam  Statuti 
prediU\  where  there  was  no  fuch  Statute,  but 
if  had  been  otherwife  if  he  had  concluded  contra  How  this  Sta- 
f or  mam  Statuti  in  hujufmodi  Ca/u^&c.  $  Keb.  468.  tute  ou^c  IO 
Palmer  and  Tyler's  Cafe,  &  847,  ^848.  And  ^iJ^Pka 
it  was  faid  by  the  Court,  that  the  true  and  concluded, 
fure  Pleading  of  this   Statute  was  in  Coke's 
Entries.     See  after. 

He  alfo  further  obferves,  That  when  a  Sta-  Parliament 
tute  is  made  at  a  Seffion  of  Parliament,  held  prorogued, 
by  Prorogation,  the  moft  brief  and  fure  Way 
is  to  plead  Qdy  ad  SeJJiori  Tarliamenti  tenf^   iuch 
a  Day  and  Year  at  fuch  a  Place.    Ford  and 
Hunter's  Cafe,    2  Cro.  in.  4  Inft.  27, 

c  Vide  Co.  Ent.  203.  b.  Per  quendam  A&um  Par1iame»t 
edit'  in  prima  Seffione  Parliamenti  prim'  in-  begun,  ad. 
I  choat'  in    Civic'  London  tertio   die   Nov'  JournM,an4 
|  Anno  Regni  invi&iffimi  Principis  Henrici  ProroSue  * 
*  nuper  Regis  Angi'  o&avi,  vicefimo  primo,  & 

M4  I  ex 
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f  ex  ea  Qvitate  cam  adjornat'  quam  prorogat* 
'  ad  Palatum  Weftm'  &  ibm5  contmuat5  per 
*  quadraginta  8z  quatuor  dies  videlt'  ufque  de- 
€  cimum  feptimum  diem  Decembr'&ab  eifdem 
f  loco  &  die  prorogat'  ufque  ad  vicefimum 
c  fextum  diem  Apriiis  tunc  prox'  inftan'  int' 
'  alia  Ina&itat  fuit  authoritate  ejufdem  Parlia., 
f  mentis  Qd',,  &c. 

See  Co.  Em.  5 1  r^  ji3,  ?I4.   pleaded  W 
JPfc/fcw'  19  CW  M/V^  &c.     See  alfo  &*/$ 


Qd9  fuit  Ca- 

peJlanusEpif- 
cogi. 


Teft  A&.J 


Judgment  in 
Fremunire 
reverfed  for 
Default  in 
the  Venire. 


f  c  Debt  fur  Stat'  de  Non  refidence  quoad 
c  medietat' forisfad',  Bar  per  General5  Pardon, 
'  Et  quoad  aliam  medietat',  Bar  qd'  fuit  Capel-i 
?  lanus  Epi'  &  Attendens  in  ejus  Familia,  Repl' 
;  qd'  non  fuit  Capellanus  &  Attendens,  Raft; 
c  Ent.  799.  \Tide  nichil  debet  per  Patriam, 
J  Raff.  gnt.  414. 

'  Bar  to  the  Statute  2f  Car.  2.  (Appel'  let 
Teft  Ad)  That  he  had  taken  the  Oaths,    &a; 

'  Repl'  non,  &c.    Et  DeH  demur',  Et  judicB 

J  pro  Def  J3  1  £*tf.  x  62. 

Note,  In  a  Writ  of  Error  to  reverfe  a  JadM 
ment  in  a  Premunire  given  by  the  Juftices  of 
AfUze  and  Gaol-delivery  in  the  County   of 
Somerfet  againft    Perin,    for  refufing  to    take* 
the  Oath  of  Obedience  mentioned   %  Jac.  1. 
cap.  4,     Verm  pleaded  Non  CuP  to  the  Indict- 
ment., and  the  Iffue  was  join'd  between  him 
and  the  Clerk  of  the  Affizes,  and  the  Award. ! 
ing  of  the  Venire  Facias  was  in  this  Manner  j 
upon  the  Record  certified,  viz.  Super  quo  pre.  j 
cept[  fuit   Vic\  Com'  Sowers'9  preditf  'qd'  Venire] 
Faaat\  &c.    whereas  it  ought  to  have  been! 
Trecepum  eft,  and  not  Precept  urn  fuit  in  the  Pre-  j 

terperfed 
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perfe&  Tenfe,  and  for  that  Error  Judgment 
is  revers'd,  Micb,  23  Car.  2.  And  for  the 
ne  Fault  a  like  Judgment  in  a  Vremunire 
ainft  one  Dixon  was  revers'd  in  Trinity-Term 
tfore.  Vide  2  Saund.  393. 

tbt  upon  the  Stat'   5  Eliz.  for  ufing  the  Trade  of  a 
Trade  of  a  Tallow- Chandler,  not  being  Jjjlndler' 
Apprentice  to  the  Trade ,    Bar  per  Nil 
debet. 

€  T£T  predid'  J.  per  R.  N.  Attorn'  fuum  Nil  debet  & 

4  JC/  ven'  &  defend'  vim  &  injur'  qu',  &c.  Iflue. 
Et  die'  qd'  ipfe  non  debet  prefat'  Domino 
Regi  &  prefat'  R.  qui  tarn,  &c-  predfcV 
20  1.  nee  aliquem  denar'  inde  in  forma  qua 
idem  R.  qui  tarn,  &c.  fuperius  vers'  eum 
narravit,  Et  de  hoc  pon'  ie  fuper  Patrianr, 
Et  predict'  R.  qui  tarn,  &c.  Similit,  &c. 
Vide  1  Lut.  164,  165'. 

After  a  Verdid  for  the  Plaintiff,  it  was  mo-  If  the  AdHon 
id  in  Arreft  of  Judgment,  that  the  Adion  did  &&}»■■** 
ot  lie  at  Weftminfter,  by  reafon  of  the  Statute  w?F»mf*r\ 
1  Jac.  c  4.    But  the  Cafe  being  of  great  Con- 
tra, it  was  order'd  to  be  put  into  the  Paper; 
nd  fo  it  was.     And  it  was  argued  the  next 
'erm   after  by  Council  on  both  Parts,  and 
lany  Cafes  were  cited,  by  them.    Three  Ju- 
ices being  only  prefent,  they  cited  Bams  and 
Jeter's Ca'fej   I  Sj d.  400.  Dyer  2^6.   ^Cro.^^j. 

Keb.  401.  Latch  192.  Raymond  544.  3  /»• 
-it.  193.  Stiles  209,  22;,  35-5.  4  Inft.  65".  172. 
Lnd  afterwaids  the  Chief  Juftice  and  another 
/ere  of  Opinion  for  the  A&ion,,  but  the  Third 
/as  ftrongly  againft  it;  and  befides  the  Cafes 
ited,  they  relied  much  upon  the  Cafe  ofNayler 
nd  A(h9  Stiles  223.  But  the  Point  was  not  ab- 

folutely 
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Cblutely  refolved,  for  it  was  thought  fit  to  be 
determined  in  the  Exchequer-Chamber. 

Jndiftment  for  ujing  the  Trade  of  a 
Woollen-Draper. 


V 


Tide  l  Saund,  308,  &c.   where  Kilderhy  was 
'    indicted    at   the  Seffions  for  ufing   the 
Trade  of  a  Wodkn* Draper  .at  F.  having  never 
'Privilege  of    ferv'd  as  an  Apprentice  to  it.    Defendant  plead- 
Londbtt  plead-   ecj  the  Privileges  of   the  City  of  London,  a 
'€<*-  Charter  to  fell  their  Merchandizes  where  they 

thought  fir,  &c.  within  the  Kidgdom  of  Eng- 
land, &c.  But  it  was  faid,  That  the  Charter 
being  made  long  before  the  Statute  of  $  Eliz. 
did  not  extend  to  the  Point  of  ufing  a  Trade 
without  being  an  Apprentice,  but  only  to  give 
Liberty  to  the  Citizens  and  Freemen  to  (ell 
their  Merchandizes  in  any  Place  at  their  Plea- 
luresj  and  Judgment  was  given  pro  Rege  nift9  &c. 
See  for  the  Cuftom  of  London,  where  one  that 
is  educated  in  one  Trade  may  ufe  another. 
Cro.  Car.  34,7^  361,  516,  5"  ij. 

Illegal  Ga-     Debt  upon  the  Statute  23  Hen.  8.  cap.  g] 
minS-  againfi  illegal  Gaming. 

**r-  /CTJT  predict  J.  per  R.  R.  Attorn  fuurrt 

c  JD  Ven  &  Defend'  vim  8z  injur'  qu,  &c. 

Non  cuflo-      c  Et  die'  Actio  notr,   &c.   Quia  proteftando 

divit  com-      c  ^  non  COgnovit  tal'  Statutum  prout  predicY 

munem  Do-    c  q      ,  N      ,  f         predicY  fuperius  fup- 

mum  pro  lu-        v<-  ,      r  .  r  r  r 

cro  &c.  Pon  Pro  placito  die  qd  iple  Dei   non  cutro- 

c  divit  communem  Domum  ludendi  ad  Cartas 

*  luforiaSj    vocat'   a  Carding- houfe  ,    &    Ligeos, 

c  dicti  Domini  Regis  ibm'  luden*  ad  Cartas 

'•  luforias 


fur  Statute  Leyl  171 

'  hifbrias  per  fpacium  20  dierum  nee  aliquem 
(  earundem  dierum  pro  lucro  five  advantagio 
(  fuo  propr5  permifit,  prout  predict'  Quer' 
*  fuperius  vers'  eum  narravit,  Et  de  hoc,  &c 
'  Ideo,  &c.  Vide  1  L0M33,  134. 

Indi&ment  for  keeping  a  common  Tippling' 

Hottfe. 

Vide  1  Satmd.  249.  One  Faulkner  was  in-  Indi&mene 
di&ed  at  the  Seffions  in  Southwark  upon  qualh'd  for 
the  Stature  for  keeping  a  common  Tippling-  tiierlli  ^°^" 
Houfe  in  the  Borough,   but  the'  Indi&ment  CiUUon' 
concluded,  as  at  Common  Law,  In  comemptum 
diHi  Domini  Regis  nunc  Legumque  fuarum  ac  con- 
tra pacem  dibit  Domini  Regis   nunc  Coronam   & 
pignitat y  fuas^  ejre.  and  not  Contra  formam  Sta- 
iuti,  it  being  made  an  Offence  by  the  Statutes 
5  &6  Ed.  6.  cap.  25*.  &  3  Car.  1.  c*  3.  and  for 
that  it  ought  to  have  concluded  Contra  formam 
Statuti\  and  the  Court  was  of  the  fame  Opi- 
nion, and  for  that  Exception  the  Judgment  was 
quafhed.    . 

Note,  By  the  Statute  35  H.8.  cap.  9.    Pla-  Placards, 
cards  were  allowed  to  be  granted  sfor  Gaming. 

And  Liberty  to  Juftices  of  the  Peace  to  en-  Officers  may 
ter  the  Gaming-houfes,  and  imprifon  the  Per-  en.ter  **a~ ' 
fons  'till  Security  given.     Alfo  Head-Officers  ™*S-™oie* 
of  Cities,  Boroughs.,  &c  were  to  make  Search 
under  Penalty  of  48  /.  for  Default. 

A  Claufe  of  Reftraint,  as  to  what  Perfbns 
may  play  or  game  out  of  Chriftmas,  &c. 

Profecutions  by  this  A6t  are  to  be  within  a  Time  of  Pro- 
Year,  and  the  A&  to  be  proclaimed  Quar-  fecmion. 
terly. 

A  Refervation  is  therein  for  Gentlemens  Servants 
Servants  to  play  with  their  Mafters  Licence,      playing. 

But 
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LicencesvoUL  But  by  Statute  2&  $?.&  M.  All  Licences 
to  keep  Houfes  or  Places  of  unlawful  Game 
fhall  be  void, 

Stat.  1 6  Car.  2.  was  ena&ed  againft  cheating 
at  Cards,  Dice*  or  other  Games. 

And  gives  a  Remedy  where  one  lofes  above 
i oo  /.  ac  one  Meeting,  and  Forfeiture  of  Tre 
ble  Value  and  Cods  againft  the  Winner ;  the 
Profecution  to  be  within  a  Year. 


Cheating  at 
Cards. 

Above  ioo/. 
loft  at  one 
Meeting. 


9  $*  t  o  Ann. 
againft  Ga- 
ming, and 
jo /.loft. 


Anfwcr  up. 
on  Oath. 


Forfeiture  by 
fey  fuch  as 
cheat  in  Ga- 
ming, 

Examination 
of  fufpe&ed 
Perfons. 

Forfeiture  if 
the  Winner 
aiTaults  the 
Loler. 

Liberty  in 
the  Queen's 
Palaces. 


Another  Statute  was  lately  made  againft 
Garning,  viz.  p  &  io  Ann.  and  a  Remedy 
given  him  that  lofes  io/.  Treble  Value,  with 
Cofts ;  and  if  the  Party  will  not  fue,  then  one 
Moiety  to  the  Informer,  and  the  other  to  the 
Poor  of  the  Parifh. 

Alfo  the  Party  is  to  anfwer  upon  Oath,  Bills 
for  difcovering  the  Sums  of  Money,  or  other 
Thing  Co  won  at  Play  \  but  the  Party  is  to  be 
indempnified  upon  Difcovery  and  Repayment. 

A  Forfeiture  of  Five  Times  the  Value,  by 
fuch  as  fhall  win  by  Fraud  either  in  Playing  oc 
Betting  above  io/.  at  one  Sitting,  &c  with 
other  Corporal  Punifhments. 

A  Claufe  for  Juftices  to  examine  Perfons 
fufpected  to  live  by  Gaming,  and  for  them 
to  find  Sureties. 

There  is  alfo  a  Clauie,  That  fuch  Winner 
as  fhall  affault  the  other  Party,  fhall  forfeit  al! 
his  Goods,  &c.  and  fuffer  lmprifonment  for 
Two  Years. 

But  by  this  A£  Liberty  is  given  for  Gaming 
within  Her  Majefty's  Palaces,  fo  as  fuch  Play- 
ing be  for  Ready.  Money  only. 

Set  more  of  this  after. 


For 
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For  Precedents  as  to  Gaming^ 

SEE    1  Lut.  Rep.  4S4,  &c.   Debt  by  Roger  Pope  agajnft 
Tope  Efq;  againft  John  St.  Leger  Efq;  for  St.  Leger  in 
107/.  10  j.    And  Defendant  pleads  the  Statute  Debt, 
of  16  Car.  2.  cap.  7.  againft  exceffive  Gaming. 
See  it  alfo  5  Mod.  Rep.  fo.  i3  2,  3,  &c. 

See  alfo  1  Lut.  Rep.  fo.  180.  upon  an  fade-  whitgrawv. 
Vita?  Jjfumpjit  by  Whit  grave  vers* Chancey,  for  Chancey,fur* 
1 00  /.  won  at  Tajfage^  &c.  And  Defendant  indebit*?  a£> 
pleads  the  Statute  in  Bar.  fumpfi. 

It  feems  an  fadebitat'  Affumpfit  does  not  lie  for  lMitMf  Ar 
Money  won  upon  a  Wager.    Vide  5*  ^^. /Lilies 
fo*  13,  &c.  and  1  Keb.  216.  not. 

See  y  Mod.  Rep.  170.  A&ion  upon  the  Cafe  Upon  a  b;jj 

againft  the  Acceptor  of  a  Bill  of  Exchange  gi-  of  Exchange 

ven  for  Money  won  at  Play.     And  the  De-  f°r  Money 

fendant  pleads  the  Statute  in  Bar.    Et  JudiS  won- 

fro  Dep, 

DyAnvers  &  IhMethivatt*    Hill.    20  &  21  ^,  M  , 

r*  r>  1  1  1      r  7     1/1         &  Anders  and 

C*r.  2.   Debt  was  brought  tor   100/.   lolt  at  Thijlhthwsin 

Gaming,  there  being  loft  at  the  fame  Time  a 
Ring  of  20/.  Value,  and  it  feems  that  Obli- 
gation was  adjudged  good. 

Vide  2  Levinz,  Rep.  94.  Edgebury  vers'  Rofin.  Edgehury  ver$. 
dale,  upon  Articles  for  a  Race  to  be  run  for  Roftndaltupon 
100/,  one  Time,  and  100/.  at  another,   and  aHorfe-Kace, 
one  of  them  is  only  run.   Vide  2  Lev.  44.  ad- 
judged within  the  Statute. 

Vide  2  Mod.  5-4.  inter  Hill  ejrTheaf ant,  where  Wll&Phea. 
100/.  was  won  at  (everal  appointed  Meet- /ag- 
ings. 

Alfo  fee  ?  Mod.  Rep.  35-1,  &c.  Stanhope  vers'9  stanhope  wr? 
Smithy  where  85*/.  was  loft  to  one,  and  40/.  smith. 
to  another  at  one  Sitting;  But  Judgment  was 
given  for  the  Plaintiff, 

Where 


*H 


Baxter  tterfas 
Woodward,  for 
cheacing  at 
Cards. 

Declarations, 
&c.  againft 
Cheaters  at 
Cards,  &c. 


Indi&ment 
and  Pillory. 

Indictment 
againft  a 
common 
Player. 

Judment  gi- 
ven for  Mo- 
tley won  at 
a  Tavern. 


Information 
thereon. 

Precedents 
againft  Chea- 
ters,  &c. 


Bar  in  Debt 

Where  a  Coniideration  may  be  good,  tho* 
the  Game  be  unlawful.  Fide  i  Roll.  Rep.  103  J 
1  Keb.  2 1 6.  Mod.  5*49.  P/.  736.  Vide  Clifts] 
Ent.  200,  201,  &c. 

Cafe  againft  the  Defendant  for  cheating  the! 
Plaintiff  at  Cards,  at  the  Game  of  Mountfant*\ 
and  Judgment  for  the  Plaintiff.  Moors  Rep.jj6. 
nu.  1075-.   Baxter  verf.  Woody  ard  ejr  Or  bet. 

For  Declarations  upon  Actions  for  cheating 
at  Cards :  See  Thompf.  Entries,  fo.  26.  2  Browns 
Entries,  fol.  120.  Cro.  Rep.  Eliz.  fo.  90.  Hams 
againft  Bowden,  Co.  En.  8.  Pi.  6.  1  Rol.Abr.  100. 
PL  9. 

Upon  an  Indictment  againft  falfeGamefters, 
Defendant  was  adjudged  to  ftand  in  the  Pil- 
lory. 

indictment  againft  one  for  being  a  common 
Player  at  Cards,  and  defrauding  the  Plaintiff  of 
40  s.  held  good.  1  Keb.  652.  Spencer  and  Hud* 
[oris  Cafe. 

See  alfo  1  Lev.  Ent.  5*3.  Anonymus,  where 
one  being  cheated  at  a  Tavern  in  London  gave 
Judgment  for  the  Money  :  And  the  Court 
ruled,  that  Execution  fhould  be  ftay'd  till  the 
Matter  mould  be  examined.  And  the  Judges 
advifed  the  Party  to  bring  an  Information  in 
B.  R.  againft  the  Cheater,  and  alfo  againft  the 
Vintner. 

For  Precedents  and  Indictments  againft 
Cheats,  and  unlawful  Gaming  and  Game- 
Houfes,  vide  Offic  Clericf  Facts,  Foulton  de  Pace 
Regis  &  Regni,  and  in  Boulton's  Juftice  of  the 
Peace. 

See  more  afterwards,   Bar  in  Debt  per 
Statute  Ley. 


Veht 
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Debt  upon  the  Statute  23  H.  6.  cap.  8.  for  13  u.  6.  A- 
exercifing  the  Office  of  an  Vnder-Sheriff '  *£*$£*%* 
/<?r  TW0  Tears  together.     The  Defendant 
pleads  in  Abatement  his  Privilege  as  an 
Attorney  of  C.  B.  to  he  fued  by  Bill. 

ff.  c  T7T  predicV  S.  in  propr'  perfbna  fua  Bar  per  Pri. 
c  Ju  ven'  &  defend'  vim  &  injur',  Et  die5  vilege  «  A* 
qd'  ipfe  ad  Breve  Original'  predict'  J.  refpon- torn  * 
dere  compelli  non  debet,  Quia  die'  qd'  ipfe 
eft  &  die  impetration  Brevis  Original'  pred' 
&  diu  ante  fuit  un'  Attorn'  Dom'  Regis  &' 
Domine  Regine  de  Banco  hie,  qd'q*,  in  eadem 
Cur'  habetur  &  exiftit  &  a  tempore  cujus 
contr'  Memoria  hominum  non  exiftit  habe- 
batur  &  fuit  talis  Confuetudo  hie  ufitat'  &  ap- 
probat'  videlt',  Qd7  nullus  Attorn'  ejufdem 
Cur'  ad  refpond'  alicuiin  aliqua  Actione  per- 
(bnal'  in  Cur'  hie  fuper  Breve  Original'  im- 
petrat'  feu  aliter  nifi  per  Billam  tantum  ver* 
fus  hujufmodi  Attorn'  Juftic'  hie  exhibit'  con- 
tra voluntacem  fuam  compelleretur,  Et  idem 
S.  ulterius  die'  qd  ipfe  trad'  eft  in  placitum 
in  Cur'  hie  per  Breve  Original'  predicV  ad 
refpond  'prefat'  J.B.  de  predicV  placko  debit! 
contra  voluntat'  fuam  &  confuetud'  predict1, 
Et  hoc  parat'  eft  verificare,  Unde  ex  quo 
idem  S.  un'  Attorn'  Cur'  hie  exiftit  &:  die 
impetrat'  Brevis  Original'  predicV  &  antea 
fuit,  ipfe  pet'  privileg'  fuum  predict'  fibi  adju- 
dicari,  Et  qd'  ipfe  ad  Breve  Original'  predicV 
non  refpondeat^  &c. 

Defendant  demurs  generally,  and  demands  Qqefdemurl 
Judgment  for  the  faid  Debt,  c  Et  hoc  parat'  eft 
*  verificare,  Un.de  pro  defeftu  fufficien'  pla- 

1  *  citi 
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c  citi  predicV  S.  in  hac  parte  idem  J.  qui  rami 
c  &c.  pet'  judic'  &  debitum  predict*  diftis 
c  Domino  Regi  &  Domirie  Regine  &  eidem 
'  J  B.  qui  tarn,  &c.  adjudicate  &c. 
Def*  jung'  Defendant  joins  in  Demurrer,  and  demands 
inmorac'.  Judgment  that  the  Plaintiff  may  be  barr'd, 
*  Et  qd'  predict' J.  qui  tarn,  &c.  Ab  Actione 
c  fua  predict'  habend'  precludatur,  &c.  Vide 
'  iLut.  195^  196. 

Difference  Note,    This   Cafe  is   reported  j  Lev.   298. 

S  V"  f 6  anc*  n  *s  e^ere  ^  t0  ^e  tw*ce  ar8uec^  >  anc*  *c 
the  King  and  was  tnen  ^aIc^  ^or  tne  P^intiff,  That  this  being 
where  for  the  the  Suit  of  the  King,  an  Attorney  had  no  Pri- 
King  and  the  vilege  againft  him,  but  he  might  fue  in  what 
Party.  Court,  and  in  what  Manner  he  pleafed,  9  H.6* 

44.  Roll.  Privilege  244.  Raft.  Ent.  206.  upon 
the  faid  Statute.  To  which  it  was  anfwer'd 
and  refolv'd  by  the  Court,  That  fo  it  is  where 
the  Suit  is  the  Suit  of  the  King,  as  upon  In- 
dictments, Informations,  and  Actions  for  the 
King  alone :  But  here,  although  the  King  is  to 
have  Part  of  the  Money  recovered,  yet  it  is 
the  Suit  of  the  Party,  although  for  the  King 
and  himfelf.  And  in  this  Suit  the  Party  may 
be  nonluited,  he  may  have  Tales  without  War- 
rant by  the  Attorney  General  5  but  where  the 
King  only  has  the  Suit,  he  cannot  be  non- 
fuked,  nor  can  any  Tales  be  without  the  At- 
torney-General's Warrant,  as  in  4  Leon.  46. 
Whereupon  Judgment  was,  that  the  Writ 
Ihould  abate :  Thus  far  the  Report  of  Serjeant 
Levinz,.  But  Serjeant  Lutwycbeifo.  196.  taking 
Notice  of  this  Report,  directs  that  for  Autho- 
rites  to  prove  that  the  Suit  is  the  Suit  of  the  In- 
former, which  are  not  mentioned  by  the  other. 
Vide  Gro.  Car.  10.  and  Hutton  82.  Farringtor?$ 
Cafe,  3  In  ft.  194,  Mo.  541.  I  Leon.  119.  Stret. 

ton 
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ton  and  Taylor's  Cafe.  Cro.  Eliz.  138.  Hammond 
and  Griffin's  Cafe.  Mo.  J64.  Agar  and  C*»- 
dijb\  Cafe. 

As  to  the  Demurrer,  and  Joinder  in  Demur-  As  to  the  On. 
rer,  as  if  the  Plea  of  the  Defendant  had  been  murrer,  &c. 
a  Plea  in  Bar,    which,   as  it  feems,   ought 
not  to  have  been,  he  refers  to  the  Cafe  of  Putt 
and  Nofivorthy^  1  Ven.  135-,  13  6,  137.     Where 
you  may  obferve  it  was  agreed,  That  if  a  Man 
Concludes  a  Plea  in  Abatement  as  in  Bar,  if  it 
be  againft  him  that  pleads  it,  Judgment  pe- 
remptory is  to  be  given.    So  if  a  Man  begins  g 
Plea  in  Abatement,  Actionem  non}  &c.  Judg-  Where  Judg- 
ment peremptory  ought  to  be  thereupon  given,  mentperemp- 
1  Ven.  126.   Vide  17  Aleyn's  Rep.  Shalmer  verC  torY  ought 
Slingsby.  tobe- 

Serjeant  Lut-wyehe  further  obferves,  That  by  Perfons,  &e... 
the  Statute  23  //.  6.  Perfons  inheritable  to  the  excepted  ouc 
Office  of  Sheriff  at  the  Time  of  making  of  the  of  che  Aa- 
faid  Ac5t,  and  al(b  fuch  Perfons  who  had  Free- 
hold in  the  Office  of  Sheriff  at  the  Time  of 
making  the  faid  A&,  and  their  Under-Sheriff 
and  Clerks,  are  excepted  6ut  of  |[ie  faid  Ad. 
And  in  the  Declaration  it  is  averrd,  That  the 
Defendant  never  had  any  Eftate  of  Freehold, 
or  any  other  Eftate  in  the  faid  Office  of  Under- 
Sheriff ;  which  is  to  no  Purpofe  ;  For  the  Ex-,  So  their in- 
ception as  to  this  Matter  extends  only  to  the  ferior  Offi- 
Office  of  Sheriff,  and  not  to  the  Office  of  Un-  cers' 
der- Sheriff;    for    if  the  Sheriff  himfelf  had 
Freehold  in  his  Office,  the  Under-Sheriff  is 
excepted  as  his  inferior  Officer.     But  (fays  he) 
®>uare%    If  there  needs  any  fuch  Averment  ?     ft 
For  it  cannot  be  eafily  prefumed,    that  the 
Eftate  of  Freehold  which  was  in  Being  at  the 
Time  of  the  making  of  the  faid  Ad,  23  H.  6. 
had  Continuance  to  this  Day,, 
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It  may  not  be  improper  here  to  add  a  Cafe 
of  Privilege  pleaded  by   an  Attorney,  as  in 
2  Luc.  1664,  &c. 
Bar  per  At-        The  Declaration  was  upon  a  Bond  majde  to 
torn*  per  Pri-  a  Woman  when  Sole.    The  Defendant  pleads 
vilege.  Privilege  as  an  Attorney  of  the  Common  Pleas. 

The  Plaintiff  replies.  That  for  Five  Years  be- 
fore the  Original,  the  Defendant  had  not  pro- 
fecuted  or  defended  any  Caufe,  but  for  that 
Time  had  withdrawn  himfelf  from  the  Exer- 
cife  of  his  Office  of  an  Attorney.  Plaintiff 
joins  as  to  Plea  in  Abatement  of  the  Writ. 


Repl'  that 
he  had  lefc 
off  hisPra- 
&ice. 


Defendant 
demurs. 


f  Et  predicY  L.  &  E.  dicunt  qd'  ipfi  per 
aliqua  per  predict'  T.  preallegat'  a  Refpon- 
fione  ad  Breve  fuum  predict'  habend*  repelli 
non  debent,  Quia  die'  qd'  predict'  T.  die 
impetrac'  predict'  Brevis  Original'  ipfbrum  L. 
&  E.  fcilt'  3  die  Jan.  Anno  Regni  Domine 
Reg'  nunc  (eeundo  leu  per  fpacium  diverfo- 
rum  Annorum  videlt%  Quinque  annorum 
ante  diem.JH'  non  profecut'  fuit  vel  Defend' 
aliquod  n%ocium  aiicujus  perfone  ut  Attorn* 
Cur'  hie  fed  ab  exercitio  Officii  fui  ut  Attorn5 
Cur'  hie  per  diverfbs  annos  ante  diem  impe- 
trac' Brevis  Original'  predict,  videlt*  per  to- 
turn  tempus  predicY  fe  totalit'  fubtraxit  &  re- 
ceffit,  Et  hoc  parat'  (lint  verificare,  Unde 
pet  judicium,  Et  qd'  predicY  Thomas 
ad  Breve  predicY  refpono0,  &c.  Defend* 
demurs. 


Plea  allowed  After  feveral  Exceptions  to  the  Plea  by  the 
good,  fae  be.  Plaintiff's  Council,  the  Opinion  of  the  Court 
ing  an  At-  was,  That  the  Plea  Prima  facie  was  good,  and 
torneyonRe-  that  [t  was  not  avoided  by  the  Replication;  for 
as  long  as  he  remained  Attorney  on  Record,  he 

ought 
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ought  to  have  Privilege  of  an  Attorney ;  and 
if  he  was  unfit  to  continue  an  Attorney  of  the 
Court,  the  Court  ought  to  have  been  moved  to 
put  him  out  of  the  Roll. 

Another  Exception  was,  That  the  CuftomHowtheCu- 
of  the  Attorneys  was  not  well  alledged  in  theftom  of  At- 
Plea^    as,  Qd>  vullus  Attornatus  comptUeretur   attorneys  ought 
refpond\  &c  where  it  ought  to  be  alfo,  Nee  ^°bcalledS- 
tempore  quo^  &c.    compelli  confue-vity    which  was 
rather  a  Cufrom  in  fieri  than  in  fatto.     The 
Court  (aid,  they  took  Cognizance  of  the  Pri- 
vilege of.  the  Attorney  of    the  Court,    and 
therefore  it  need  not  be  fo  precifely  alledged  as 
other  Cuftoms :  And  Judgment  was  given  pro 
Def\  2  Lut.  1667.     Vide  2  Lut.  1792.  It  was 
there  faid  by  the  Court,  That  upon  a  Demur- 
rer  to  a  Plea  in  Abatement,  the  Defects  of  the  Defers  not 
Declaration  may  not  be  examined.  examinable. 

ff.  Debt  upon   the  Statute   iEj.  c  Qd'Eleftionsof 

*  Milites  Con)5  pro  Parliamento  non  forent Par,iament> 

*  ele&i    nifi  funt  eommoran5    in    Com'    &Men. 
4  8  H.  &  Qd'  liberi  Tenen5  ad  Milites  Parlia- 

r  menti  eligend'  acetiam  Milk5  ele&i  forent 
4  eommoran'  infra  Com5  ubi  ele&ip  eft",  Et 
c  fi  Vic  retorn5  alia  forma  forisfac?  100 1.  & 

*  23  H.  6.  les  Burges  Parliament5  forent  com- 
4  moran'  in  eifdem  Burgis  &  Civitat',  &c.  Ec 
4  qd5  A.  P.  mil5  fait  elecV  pro  un'  Mil5  Com1 
1  S*  &:  retort]'  per  Vic5  S.  Et  fuic  cornmorarV 
4  in  Com'  Devon  &  non  in  Com5  Som\ 

Bar  peir  Re f dene  afisd  H.  In  Coni  S.  &e. 

^TJT  predict  J.  Syd.  per  J.  P.  Attorn' Bar  per  He. 
4  JlI  fuum  ven'  &  defend'  vim  &  injur5  fi^ce. 

*  quando,  &c.  Ec  die5  qd'  predict5  J.  Sto. 
'  A&ionem,  fuam  predicY  vers5  eum  habere 

N  z  c  non 


i8o 


Traverfe. 


Rep?  al  Re- 
fidence  & 
Iffne. 


Return, 


Pur  faux 
Retorn. 


Nil  debet. 


Bar  in  Debt 

non  debet,  Quia  die'  qd'  predict'  A.  P.  pre^ 
dido  13  Febr'  Anno  Regni  dide  Domine 
Regine  nunc  %%.  fupradido  fuit  inhabitans 
&  refidens  apud  H.  (anc5fci  G.  in  predid'  Com' 
S.  Abfqi  hoc  qd'  predid'  A.  P.  predid'  1 3 
die  Febr'  Anno  Reg'  dide  Dom'  Regine  nunc 
13.  fupradido  fuit  inhabitans  &  refidens  apud 
S.  P.  predict  in  predict'  Com'  D.  prout  pre- 
did' J.  Sto.  per  Narr'  foam  predid'  fuperius 
fuppon',  Et  hoc,  &c.  Unde  fi,  &c. 
'  Precludi  non,  quia  ut  prius  die'  qd'  pred' 
A.  P.  predido  13  die  Febr'  Anno  Regni 
dideDomine  Regine  nunc  13.  fupradido  fuit 
inhabitans  &  refidens  apud  S.  P.  predid'  in 
predid'  Com'  D.  prout  per  Narr'  fuam  pred' 
fuperius  fuppon',  Et  hoc  pet5  qd'  inquiratur 
per  Pacriam,  &c  Vide  Rob.  Ent.  41  y,  418. 


ff.  Debt  upon  the  Statut'  23  H.  6.  for  not  re- 
turning the  Plaintiff  a  Knight  of  the  Parlia- 
ment, being  eleded.  Bar,  That  the  Plaintiff 
was  not  eleded  by  the  greater  Number,  Et 
iffue.  Vide  Aft  on  Ent.  72,  76,  pi,  92,  &c. 
Raft.  Ent.  447. 

/.  c  Adion  fur  Ad'  de  7  Will.  3.  pur  faux 
c  Retorn'  d'un  Burgefs  de  Parliament'  &  Bar 
'  al  ceo  per  eund'  Statut'.    Vide  i  Lut.  184. 

Sedgwicke  vers*  Richardfon,  for  filling 
a  Horfi  agafojl  the  Statute. 

/AN  Adion  of  Debt  againft  a  Horfe- 
±\.  Courier  for  felling  a  Horfe  in  Smith" 
field  contrary  to  the  Statute  of  51  Eliz.  cap.  12. 
Bar  per  ml  debet,  Et  Iffue  fur  ceo,  1  Ltit.  197, 
&  200.  Where  'tis  obferv'd,  that  this  Cafe  is 
reported  in  3  Uvinz>yi^  and  in  fuch  Manner, 

that 


fur  Statute  Ley.  1 8 1 

that  Judgment  was  given  for  the  Plaintiff  with 
Cofts :  Where  the  Defendant's  Council  alledg'd 
I  that  no  Cofts  ought  to  be  given  in  fuch  Cafe  for 
the  Plaintiff;  but  that  the  Plaintiff's  Council 
replied,  That  when  the  Penalty  is  certain,  Da- 
mages and  Cofts  ought  to  be  given,  but  not  when 
the  Penalty  is  uncertain,  &c    After  Serjeant 
Lutwyche  has  taken  Notice  of  fome  Miftakes  in 
that  Report,  &c  he  mentions  the  Cafe  of  Eaton 
and  Burnley,  2  Keb.  781,  &  788.    And  report- 
ed in  1  Vent.  133,  &  154.  where  it  was  refo!r 
ved  by  the  Court,  That  Cofts  ought  not  to  be  jr  tj,e  pjajn. 
given  in  an  A&ion  popular,  whether  the  For-  tiffin  apo- 
feiture  be  certain  or  not;  but  where  a  certain  pularA&ion 
Penalty  is  given  to  the  Party  grieved,  there  Jkallhave 
he  Jhall  have  his  Cofts  and  Damages.     Vide  Cofts' 
1  Brownl.  66.  King  and  Law's  Cafes,  and  Hut.  22. 
That  it  is  true,    that  in  an  Action  upon  the 
Statute  of  8  H.  6.  of  Forcible  Entries,  the  Plain- 
tiff fhall  recover  Cofts;  but  the  Reafon  of  it  is, 
becaufe  it  is  not  Law  of  Creation,  but  of  Ad- 
dition, for  by  the  Common  Law  the  Plaintiff 
would  recover  Damages,  10  Co.  u  6.  Viifird's 
Cafe.     The  Reporter  adds,  That  in  this  prin- 
cipal Cafe  of  Sedgwkke  and  Richardfon,  he  al- 
ways took  it  (till  the  Report  of  3  Levinz,)  that 
the  Rule  of  Court  was,  That  no  Cofts  were  to 
be  given  in  the  Cafe;  that  he  had  view'd  the 
Record  enter'd  Mich.  5  W.  &  M.  Rot.  400.  and 
not  Trin.  5  TV.  &  M.  as  in  Levinz*,  but  that  no  jt  feems  no 
Judgment  is  entred  on  the  Roll,  nor  is  there  Cofts. 
any  Footfteps  of  the  Cafe,  in  Point  of  Cofts, 
to  be  found  by  the  Remembrance  or  the  Court- 
Book;  but  that  he  had  better  Satisfaction  from 
the  Defendant  himfelf,  who  did  inform  him 
that  he  had  only  paid  the  Penalty,   viz,,  the 
the  10  /.  in  Difcharge  of  the  Suit  againft  him. 
Vide  1  Lut.  201,  Lutwyche  Solement  Accouncel  eve 
It  Def\  N  3  For 


i8a 


Bar  in  Debt 


mer  Convi 
ftioa. 


For  Recufancj. 

*thX**Tm  S  T\Ebt  by  Quitam,  &c.  for  Recufcncy  in 

jLJ  not  coming  to  Church,  and  Forfei- 
ture of  120/.  to  be  divided  into  Three  Parts,  &c. 
Bar  by  a  former  Convi&ion  upon  an  Indid- 
ment  at  the  Seffions  of  Peace  by  Proclama- 
tion, &c  reciting  the  Stat.  28  Elfc.  commonly 
calFd  29  Elk,,  (vide  1  And.  29  j.)  with  (everal 
Sentences,  fome  obferv'd  to  be  in  the  Rolls  of 
Parliament,,  andfomenot*  that  the  Defendant 
was  indi&ed  at  the  Seffions  of  Peace  \  that 
Proclamation  was  made^  &c  that  the  next 
Seffions  was  held  7  OBobr.  3  if.A&  M.  that 
the  Defendant  before  that  Seffions  did  not  fur- 
render  himfelf  to  the  Sheriff,  nor  appear'd  at 
the  faid  Seffions,  and  his  Default  was  recorded*, 
and  the  faid  Convi&ion  certified  into  the  Ex- 
chequer 9  with  Averments  of  the  Convi&ion  be- 
ing  in  Force,  and  of  the  Identity  of  the  Per- 
fon.  Plaintiff  demurs,  and  Defendant  joins 
in  the  Demurrer. 

Vide  1  Lut.  20  iy  &  208.  Where  'tis  obferv'd, 
That  the  Roll  of  the  Parliament  was  fearcbed 
upon  the  Occafion  of  this  Cafe ;  arid  that  it  was 
fo  as  is  observed  in  the  Margin ;  and  that  after 
the  Joinder  in  Demurrer,  there  were  no  other 
Proceedings  in  the  Cafe.    c 

Conviaion  a  That  a  Convi&ion  by  Proclamation  is  a 
Bar  to  an  In-  Bar  to  an  Informer.  Vide  Bridgm.  120; 
former.  2  O.  481.   Lane  60.  Noy  117.  n  Rep.  6$,  66, 

Crawley  de  Recufants  78,  &  79. 


Demur'. 


g.Vih 


fur  Statute  Ley.'  185 

jf.    Vide  I  Lut.  208,  &c.     The  like  Adion  Simile  &  Bar 
of  Debt  upon  the  (aid  Statutes,  the  Defen-  by  a  former 
dant  pleads  a  Judgment  againft   him  in  ano-  Judgment, 
ther  Adion,    brought  by  another  Informer* 
The    Plaintiff   replies  ,     That  the   Original 
Writ  of  the  faid  Informer  was  not  brought  ^ 

within  Twelve  Months  after  the  faid  Eleven 
Months, 

c  Repl',  Et  predid' J.  qui  tarn,  &c.  dic'qd'  Re?r&Prote~ 
ipfe  per  aliqua  preallegat'  ab  Adtone  fua pre-  fiando.&cPn 
did'  inde  vers'  eandem  Eliz.  habend'predudi  ?**&<>>.  rf»* 
non  debet  quia  proteftando  qd'  judic'  predid'  ^  ^JSoc 
habit'  &  obtem'  fuit  per  predid'  W.  V.  vers'  broughtwith* 
eandem  E.  per  fraudem  &  covinam  int'  eos  in  Twelve 
prehabit'  ea  intentione  ad  predid' J.  in  pre-  Months, 
miflis  defraudand'j  pro  placito  idem  J,  qui 
tarn,  &c.  in  fado  die'  qd'  predid*  Original* 
Breve  ipfius  W.  V.  in  forma  predid'  profe- 
cut'  non  profecut'  fuit  infra  unum  Annum 
prox'  poftquam  predid'  undecim  menfes  in 
eodem  placito  mentionat'  incept'  fuer%  Et 
fie  judicium  predid'  virtute  cujufdam  Statuti 
in  hujufmodi  Cafii  nuper  edit'  &  provis'  va- 
cuum  in  Lege  exiftit,  Et  hoc  idem  J.  qui 
ram,  &c.   parat'  eft  verificare,    Unde  tarn 
pr-i  Domino  Rege  nunc  quam  pro  feipfo  pet' 
judicium  &  debitum  predid'  in  Narr'  predid' 
menc'  tarn  Domino  Regi  nunc  quam  pre- 
did'J.  qui  tarn,  &c.  fibi  adjudicari,  &c. 
*  Et  predict'  E.  die'  qd'  predid'  Breve  Oil-  gejo',Thac 
ginal5  predid'  W.  emanavit  infra  tempus  in  the  Original 
ea  parte  limitat',  Ac  prout  ill5  emanaflc  de-  iffued-  oat  ia 
buit,  Et  hoc  parat'  eft  verificare,  Unde  ut  due  Time- 
prius    pet'  judic',    Et   qd'  predid'  J.  qui 
tarn,  &c.  ab  Adione  fua  predid'  vers'  earn 
?}  4  4  habend' 


184  Bar  in  Debt 

'  habend'  precludatur,  &c.    Quer'  demur',  Ec 
Def  -jung  in  morac',  1  £«r.2ji. 

Exc? prion  to  The  fole  Queftion  which  was  cjebated  in  the 
the  Concla-  Cafe  was,  Whether  the  Declaration  was  good  j 
l°anJ  And  ?™°  Exceptions  were  taken  to  it;  Fir(r3 

1  hat  it  concluded  Contra  formam  Statuti,  where- 
as it  ought  to  be  Contra  formam  Statutorum,  be- 
cauie  the  Action  is  founded  upon  feveral  Sta- 
tutes, and  refers  to  3  Cro.  75:0.  Dinghy  and 
Moors  Cafe,  zCro.  142.  Br  ought  on  and  Moors 
Cafe,  in  Point.  To  this  it  was  anfwer'd,  That 
the  Precedents  are  as  the  Declaration  is  here, 
Hern  509,  Co.  Ent.  5^9.  b.  Winch  £22,  J23,  C24. 

Exception,  Another  Exception  was,  That  the  Decla- 

nl'LrtVn  r?tion  Wa*  to°  §eneraI>  and  not  according  to 
waltoogene-  the  Precedents,  by  which  it  isfhewn  how  the 
tal.  2o1-  Per  Menfim  is  forfeited,  -ws.  fo  much  to 

the  King,-  fo  rnuch  to  the  Infqrrner,  and  fo 
Sid  von  a!-  much  to  the  Poor.  Bat  to  that  it  was  anfwer- 
locatur.  ed,  Tha^  the  Precedents  are '.-both  Ways,  and 

the  Court  will  take  Notice  how  the  Forfeiture 

is  to  be  diftributed. 

Note,  The  Reporter  obferves  this  Cafe  was 
twice  argued,  Et  Cur'  advifare  vult,  and  thac 
he  could  not  by  any  Heans  difcover  what 
pvent  it  had. 

How  the  But  the  Cafe  of  Weft 9  in  0^^135-.  feem9 

Declaration    (as    he   fays)   to  be  a   ftrong  Cafey  that  the 

ought  to         Declaration  ought  to  conclude  Contra  formam 

dttcWj^       Statutorum,    He  adds,  that  he caufed  theCourt. 

Book  and  the  Remembrance  to  be  feached , 

and  by  them  it  appears  not  that  any  Judgment 

was  ever  given  in  th^  Cafe-  and  that  he  had 

fo 


fur  Statute  Ley.  i8§ 

(b  often  loft  his  Labour  in  fearching  the  Rolls 
of  the  Court,  that  he  was  diicouraged  to  fearch 
if  any  Judgment  was  entered  on  the  Roll. 
Vide  Lut.  212. 

%)pon  refining  a  Dijirejs  of  Qm. 

NOte ,  Upon  an  A&ion  upon  the  Statute  of  Notice,  when 
zW.&M.  for  refcuing  a  Diftrefs  of  notnecefTary. 
Corn  taken  for  Rent,  after  Verdict  for  the 
Plaintiff,  upon  Motion  in  Arreft  of  Judgment, 
it  was  faid  and  refblv'd,  That  forafmuch  as  the 
Defendants  were  TrefpafTers,  no  Notice  of  the 
Diftrefs  was  neceffary  to  be  given  to  them ; 
for  the  Intent  of  the  Ad  is,  That  the  Owner 
of  the  Goods  diftrain'd,  fhould  have  Notice 
to  bring  his  Replevin. 

2.  That  Corn  thranYd  or  unthrafli'd  may 
well  be  diftfain'd. 

3.  That  a  Leafe  for  a  Year,  Et  fie  de  anno  Leafe  from 
in  annum  qui  diu  ambabus  partibus  placuerit,  is  a  Year  to  Year, 
good  Leafe  for  Two  Years  at  the  leaft,  fecun.  &c<> 

dumy  6  Co.  35.  b.    §  Cro.  775-.    1  Syd.  427.    & 
1  Mod.  Rep.  3. 

That  this  Action  is  founded  upon  a  Tort, 
and  not  upon  the  Right  of  the  Land ;  and  the 
DerruTe,  &c  is  only  an  Inducement  to  the 
Action,  and  the  Tort  is  the  principal  Matter ; 
and  therefore  the  Venue  fhall  be  laid  where  the  A&ion, 
Tort  is  done,    according  to  3  Cro.  Sidenham  where  to  be 
verfus  Robins,  Noy  9.  Banning*  Cafe,  3  Cro.  427^  * 
&  571.   Bob.  505-.   &  Hutt.  39.     And  Judg- 
ment was  given  for  the  Plaintiff.     Vide  1  Lut. 
213,  &c. 


Jf.Debt 


tU 


Bar  in  Debt 


Proteftando 
Uar*,  &c.  m> 
nus  futEci- 
cnd\ 


Pro  placito 
non  recepic 
contra  for- 
marn  Statutt. 


Jfl  Debt  dgainp^the  Kings  Treafurer  for 
Monies  due  to  the  King,  received  of  the, 
Plaintiff,  and  not  paid,  &G  grounded 
on  Statute  7  E.  6.  Demurrer  &  Bar  al* 
Narr*. 

*  Et  fuper  hoc  idem  R.  M.  proteftando  die', 
Qd'  Deelaratio  predict'  ac  materia  in  eadem 
content*  minus  fufficien'  in  Lege  exiftit  ad 
quas  ipfe  necefie  non  habet  nee  per  Legem 
terre  tenetur  refpondere.  Pro  placito  tamen 
idem  R.  die'  qd'  predict'  T.  S.  Action' 
fuam  predict'  inde  vers'  eum  habere  feu  rria- 
nutenere  non  debet,  Quia  die'  qd'  ipfe  non 
cepit  vel  recepit  predict'  4  s.  4  d.  contra  for- 
mam  Statuti  predicV  modo  8c  forma  prout 
predict'  T.  S.  per  Breve  &  Declarationem 
fuam  predict'  fuperius  verfus  eum  narravit, 
Et  de  hoc  pon'  ie  fuper  Patriam,  Et  predict' 
T.  S.  fimilit',  Ideo  fiat  inde  Jurat',  Et  quia 
predict'  Villa  de  C.  eft  infra  Com'  G.  in  Wal- 
iia,  Ubi  aliquis  Vic'  hujus  Regni  Angl'  fe  in- 
tromittere  non  poteft.,  Ideo  precept'  eft  Vic' 
Corn'  H.  Qd'  Venire  Fac'  hie  a  die  Pafch' 
in  quindecim  dies  xii.  &c.  de  Vicin'  de  L.  in 
dicto  Com'  H.  que  eft  Vicin'  prox'  adjacen' 
predict'  vill'  de  C.  quorum  quiliber,  &c.  per 
quos,  &c.  Et  qui  nee,  &c.  Ad  recogn',,  &c. 
Et  idem  dies  dat'  eft  partibus  predict'  hie,  &c. 
Vide  Aft.  Ent.  97,  99,  &  10 1.  Verdict'  pro 
Ver<!ia&  Jife  c  Quer',  Garrant  Att'  pro  Quer'3  Attorn'  pet* 
die' pro  Def*.  '  judic',  Cur'  advifare  vult,  Et  videtur  qd' Nar' 
eft  infufficiens,  Et  ideojudic  pro  Def',,  fu 
mile,  Raft.  Ent.  191,  192. 


Ven're  Fac\ 


fur  Statute  Ley.  187 

\Beht  upon  the  fir Jl  Branch  of  the  Statute  of 

Maintenance,  3  2  Hen.  8.  cap.  9.  for  Maintenance. 
entring  upon  the  Plaintiffs  Lands,  and 
making  a  Leafe  thereof,  &c.  Def '  pro- 
jeftando  Quer'  non  feit'  fuit  infra 
linum  Annum  pro  placito  non  debet 
per  Patriam. 

ff.  '  T?T  predict  W.  per  J.  B.  Attorn'  fuum 

4  LJ  ven'  &  defend'  vim  &  injur'  quan-  ■»  Pcf  ^l 
1  do,&c.  Etquicquid.&c.  Et  proteftando  qd'  debec  &  li    - 
c  predid'  T.  qui  tarn,  8cc.  prefat'  22  die  Julii 
'  Anno  Regni  Domine  Regine  nunc  30.  fupra- 
c  dido  &  perunum  Ann'  tunc  ulc'  preterit' non 
;  fuit  feit'  de  tenementis  predid'  cum  pertin' 

*  in  Dominico  fuo  ut  de  Feodo  prout  predid'    . 
i  T.  qui  tam,  &c.  per  Narr'  fuam  predid'  fu- 

c  perius  fiippon'  pro  placito  die'  qd*  ipfe  non 
?  debet  dide  Domine  Regine  5c  prefat*  T. 
c  qui  tam^  &c.  predid'  200  I.  nee  aiiquem 
1  denar'  inde  in  forma  qua  predid'  T.  qui 

*  tarn,  &c.  fuperius  vers'  eum  narravit,  Ec  de 
I  hoc  pon'  fe  fuper  Patriam,  Et  predid'  T. 
c  qui  tarn,  &c.  fimilit'.,  Jdeo  precept'  eft  Vic', 
I  &C.     Vide  Raft.Ent.  430. 


2H* 


fuic  Attorn* 
per  Lram* 

Attorn*. 


i §8  Bar  in  Debt 

Simile,  Debt  upon  the  faid  Statute  by  Bill  in  Bank 

Je  Roy.  Bar,  That  he  was  made  Attor- 
ney by  Deed,  and  therefore  retain  d  ano- 
ther Attorney^  and  traverfes  the  Mainte- 
nance. 

Bat  go'  Dcf*  f[.  '■  A  Gtion'  non,  quia  die5  qd'  ante  tem- 
c  XJL  pus  predid'  in  quo  manutenencia  & 
fuftentatio  fuperius  fieri  fupponimr  videlt'  io 
die  O.  Anno,  &c.  predid'  W.  P.  per  no- 
men*  W.  P.  de  C.  in  Com'  H.  Gen.  apud 
C.  predid'  in  Com'  H.  per  quoddam  fcrip- 
tum fuum  figillo  ipfius  W.  ilgiliat'  Curieque 
Regis  hie  oftens'  cujus  dat'  eft  die  &  Anno 
fupradido  attornavic  deputavit  &  loco  fuo 
pofuic  predict'  R.  M.  ad  profequend'  attachi- 
and'  &  arreftand'  in  nomine  pred'  W.  pred' 
J.  W.  pro  66 1.  bone  &  legalis  Monete  Angl', 
In  qua  quidem  fumma  predid'  J.  W.  adtunc 
obligat'  exiftebat  &  indebitat'  fait  eidem  W. 
per  quandam  Billam  manu  predid'  J.  fub- 
fcript*  &  figillat',  Et  ulterius  adtunc  &  ibm' 
per  predid'  fcriptum  Attornat'  idem  W.  de- 
dic  prefat'  R.  plenam  poteftat'  &  vim  ad  eli- 
gend'  &  faciend'  aliquem  Attorn  pro  pre- 
did' W.  in  quacunque_,  Curia  vel  Lege  idem 
R.  profecut'  fuic  pro  predid'  debito  pro- 
ut  per  idem  fcriptum  Attorn'  manifefte  li- 
quet &  apparet,  Quorum  premifs'  pretextu 
idem  R.  predid'  die  &  Anno  in  Narr'  pre- 
did'  Quer'  fpec  apud  H.  predid'  nomine 
predid'  W.  cum  pecuniis  didi  W.  retinuit 
J.  S.  pro  Attorn'  ipfius  W.  sd  profequend' 
predid'  Adion*  debit'  vers'  predid'  J.  W. 
u(q;  ad  flnem  ejufdem  placiti,  Abfque  hoc  qd* 

1  pre- 


QV  Def  •  re. 
tinuit  alium 
Attorn'. 


fur  Statute  Ley.  1 8$ 

c  predict7  Def '  manutenuit  vel  fuftentatfit  f  la- 
[  citum  predid'  modo  &  forma,  &c  Et  hoc, 

*  &c.     Vide  Raft.  Ent.  430.  a. 

Bar,  That  he  was  made  Attorney  to  J.  by  Simile  &  Bar, 
Deed,  and  he  retained  an  Attorney  with  the 
lyioney  of  J.  que  eft  eadem  mamtentneia.   Idem 
Raft.  429.  b. 

ff.  Defendant  frote/?andoy  That  the  Bill  is  Bar  by  Wat' 
inefficient.      Bar,   That  the  Defendant  was  Attorn*. 
Attorney  at  Law,  and  by  Warrant  inrolled  in 
the  Caufe,&c  Raft.  Ent.  431*  b. 

ff.  Two  Defendants  plead  Now  CuF.    Bar  Bar  per  Re* 
by  the  Third,  That  he  is  an  Attorney  at  Law,  ^iner  ue 
and  retain'd  by  the  (aid  W.  per  quod3  &c.  que  Attorn'. 
eft  eadem  manutenenciay  &c. 

*  Repl',  Qd'  Def '  dedit  un'  Jur'  6  s.  8  d.  de 
c  denar?  Def'  propr5  pro  veredi&o  dand',  &c. 

[  RejV,   Et  Exit*  inde,   Et  VerdicY  pro 
c  Quer',   Mis'  &  dampn'  per  Jur',  Et  Cur* 

*  advifare  vult.    Raft.  Ent.  43 1.  b. 

(f.  Defendant  pleads,  that  he  is  a  Councellor  Simile  per 
at  Law,  belonging  to  Lincolns-Inny  and  was  re-  Retainer  uc 
tain'd  as  Council  in  the  Cafe,     Repl\  Qd"  fmt  Confil, 
homo  Laicus  0*  non  Conciliarius>   Et  Iffue  inde. 
Raft.  432. 

Several  Bars  in  Maintenance 

(f.  f  TV  TON  Car  fur  Stat'  de  Maintenance, 
c  1\   Anno  1  R.  2.  cap.  4.  Raft.  428.  a. 
ff.  c  Bar  per  nul  tiel  Record,   Et  lflue  fur 
I  ceo.     Ibid. 

ff  Bar 


ipo  Bar  in  Debt  1 

'As  Surety.  j}\  Bar  que  il  fuit  Suretie  pur  le  Obligor,   £f  1 

that  he  defired  one  to  be  an  Attorney  for  the 
Obligor,  &c.  to  fue  the  Executors.  Idem  ibid. 
As  Servant,        ff  Bar,  That  T.  was  his  Servant,    and  he 
&'-  requir'd  onejto  be  of  his  Council.     Repl\  That 

the  Defendant  retained  Council  of  his  own 
proper  Money,  and  gave  of  his  own  Money 
to  one  of  the  Jurors.     Rejoinder ,  Non  Culy  de 
matntenanc*  in  Repl\  Et  Ijlue  fur  ceo.  Idem  429. 
AsaCoufm.        ff.   Bar,  Non  CuP  per  un*.     And  the  other 
pleads  he  was  Coufin  to  R.   and  pray'd  one 
to  be  of  the  Council  of  R.  and  gave  him  Mo- 
ney of  the  Money  of  R.  que  eft  eadem  Mam- 
tenencia,  &c. 
Rep?,  he  gave        Repl',    That  he  gave  of  his  own   proper 
his  own  Mo-   Money  to  the  Jurors.     Rejo',  And  IiTue  there- 
by- on,  Raft.  429.  a.    Simile  429.  b.    Repl',  That 
the  Defendant  gave  of  his  own  proper  Money 
to  T.  and  J.  to  aid,  &c.  and  Iffae  thereon. 

/.'  *  Quando,  &c.  Et  die'  qd'  ipfe  non  ma- 
*  nutenuk  &  fuftentavit  querelam  Information 
4  predid'  pro  parte  predid'  A.  contra  formarrt 
c  Statue'  p redid'  prout  predid'  W.    fuperius 
4  vers'  eum  narravit,  Ec  de  hoc  pon5  fe  fuper 
c  Patriam,    Et  predid'  W.  qui,  &c.    fimilVj 
4  Ideo,  &c.     WdQCoke'jEnt   \6^^a. 
Harr\  for  a        Jf.  Debt  for  400  /.  upon  the  Statute  of  frau- 
fraudulent      dulent  Deeds,  19  Eliz,.  cap.f.  That  a  Stranger 
talere^G0°dS       °^  m^eDtea<  t0  c^e  Plaintiff  upon  a  penal 
the^faintfff 's  ^  8ave  a^  ***s  ^00<^s  fraudulently  to  the  De- 
Execution,      fendant,  and  lets  forth  the  Goods,   That  the" 
Defendant  fraudulently  accepted  the  Gift,  and 
fold  the  faid  Goods  to  Perfons  unknown,  who 
conveyed  them  into  other  Counties,  &c  That 
the  Plaintiff  had  formerly  brought  ah  Adiofi 
againft  the  Stranger  upon  his  Bill  in  B.  R.  and 
che  Stranger  confefled  the  Adion,  and  Judg- 
3  mens 


fur  Statute  Ley.  1^1 

merit  for  the  Plaintiff,  and  an  Elegit  fued 
forth ;  but  the  Plaintiff  was  defrauded  of  his 
Execution  by  reafon  of  the  faid  fraudulent 
Sale  by  the  Defendant. 

Bar,  That  the  Stranger  did  not  give  or  grant 
the  faid  Goods  contra  formam  Statuti, 
&C.   as  follows : 

/  c  TJ  T  modo,  &c,    Et  idem  W.  defend5  Bar  info 

c  jLj  vim  &  injur'  quando,  &c.  Et  die' 
i  qd'  predid'  E.  qui  tarn  pro  Domina  Regina 
r  quam  pro  feipfo  (equitur  Adion'  fuam  pre- 
4  did'  inde  vers'  eum  habere  feu  manutenere 
4  non  debet,  Quia  die'  qd'  predid'  T.  W.  non 
4  dedit  nee  conceffit  eidem  W.  G.  bona  &c  ca- 
€  calla  predict5  in  Narr'  predict  fuperius  (pec? 
4  contra  formam  Statuti  predid'  modo  &  for- 

*  ma  prout  pred'  E.  (uperius  vers'  eum  queritur, 
4  Et  de  hoc  pon'  fe  fuper  Patriam,  Et  predid' 
4  E.  fimilit',  &c.  Ideo  ven'inde  Jur',  &c.  Ver- 

4  did'  pro  Quer',  &c  — Ideo  cons'  eft,  &c.  Verdi&  pra 
c  That    the  Plaintiff   recover  tfe  Forfeiture  and  Quer\ 
i.  Damages,  &c.  Et  ul  terms  cons'  eft  qd'  pre-  yu(jgmeHr 
!  did'  VV.  habeat  imprifonament,  per  dimid'  how. 
|  unius  Anni  abfq;  ballio  vel   manucaptione 

*  juxta  formam  Statut'  predid',  Et  predid' 
;  W.  G,  capiatur,  &c.     Vide  Co.  Ent.  i6$. 


Debt 


ipo  Bar  in  Debt: 

Mortuaries.  fcebt  fur  Stat*  de  Mortuaries,  21  H.  8, 
cap.  6.  And  that  the  Defendant  took,  for 
a  Mortuary  where  the  Party  had  not 
Goods  to  the  Value  of  Ten  Marks  * 

Bat  q<r  non  *Tp  H  E  Defendant  protefting.,  That  the  Party 
cepit  pre-  X  had  Goods  above  the  Value,  &c  *  Prote- 
cont  4°fd"  *  ftando(lue  etiam>  Jhat  the  Count  is  inefficient, 
mamrStarm\  '  P^  pladto  die' qtf  prcdiff  J.  C.  non  cepic 
■  de  pretat  A.  dum  ipla  lola  fuit  pro  mortuar' 

*  predial  W.  F.  nuper  viri  ipfius  A.  predid* 
c  40  d.  in  narratione  predid'  fpec*  contra 

*  formam  Statut'  predid'  niodo  &  forma  pro- 
c  ut  in  eadem  Narr'  vers'  eum  fuperius  fuppo- 
1  nitur,  Et  de  hoc  pon'  fe  fuper  Patriam,  Et 
c  predid'  C.  &  A.  firnilir%  &c.    Ideo  ven'  inde 

JudiV  pro      c  Jur\  &c.    Veredid'  &  Judic'  pro  QuetV 
Qs<*'-  ?  VideO.  Ent.i  64. 

Efcheator       &*&*  upon  the  Statuf  8  H.  6.  cap.  i6.  againfi 
Inqueft.  an  Efcheator  for  taking  an  Inqueft,  which 

was  not  retornd  to  him  by  the  Sheriff. 

Bary   That  it  was  return  d  by  the  She- 

Bar  inde.  ff.  c  T?T  predid'  R.  M.  die'  Adion'  noti, 
4  JJv  Quia  die*  qd'  pred'  J.  H.  (&c.)  ante 
c  caption'  lnquifition'  111*  frier'  impanellac'  & 
r  retornat'  per  predid'  R.  S.  coram  prefat' 
c  R,  M.  predid'  12  die  O.  apud  D.  predid' 
c  ad  inquirend'  de  premifs'  fecundm'  forrriam 

*  Ordination'  predid'  Et  de  hoc  pon'  fe  fuper 
c  Patriaro,  Et  predid'  J.  fimilk',  &c.  Vide 
c  Rafr.Ent.ii$tb. 

4  ff.  i  Nil 


fur  Statute  Ley.  193 

.(].  c  Nil   debet  per  Patriam  in  debito  far  Extortion, 
r  Statute  de  probate  de  Teftaments,  21  H.  8. 
:  cap.  5.  pur  Extortion  contra  Statut'.    J^/Ve  Cr, 
:  Ent.  167.  £. 

c  Vide  Judgment  pur  le  PlaintifF  fur  Stat'  Perjury. 

y  Eliz,.  de  Perjury,  Aft.  Ent.  10 1. 

4  Judgment  vers'  Profecutor  in  le  Court  de  Admiralty. 

Admiralty  con'  Stat'  15  R.  2.  5.  confirmed  by 

2H.4  11.     Idem  102. 

jrW*^  pur  PlaintifF  upon  the  Stat.  8H,  6.  for 
brcible  Entry.     Ibid. 

jW/V'/wr  Plaintiff  upon  the  Statute  of  Cham- 
>erty.     ii/«w  105.  Et  <vide  Raft.  Ent.  1 19.  £. 


Bar  in  Debt  per  Durefs  &  Minas,  &c. 

Bar  per  Durefs. 

\  c  "T?T  predid'  B.  per  J.  J.  Attorn'  fuum  Bar  per  Im- 
€  tL  vcn'    &c  Et  die'  qd'  ipfe  de  debito  P«j°nmenc 
predid   virtute  fenpti  predid    onerari  non  quoufque  &Ct 
debet  quia  die'  qd'  ipfe  tempore  confedion' 
fcript'  predid'  fuit  imprifbnat'  per  predid 
W.  &  alios  de  eorum  covina  apud  W.  pre- 
did:' (vel  apud  C.  in  Com'  S.)  &  ibidem  in 
Prifona  detent'  quoufq;  ipfe  per  vim  &  duri- 
tiam  &  coertionem  imprifbnament'  ill'  fcrip- 
tum  illud  prefat'  W,  tunc  ibidm'  fecit,   Et 
hoc  parat'  eft  verificare,  Unde  pet'  Judic' 
fi  ipfe  de  debito  predid'  virtute  fcript'  pre- 
did:' onerari  debear,  &c. 

O  'E* 
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Repl\qd' 
fuit  ad  lar- 
gum. 


Oyer, 


Bar  ut  fupra. 


Bar  in  Debt 

c  Et  predict'  W.  &  J.  die  qd'  ipfi  per  all 
1  qua  preallegat'  ab  Adione  fua  predict'  ha 
c  bend'  precludi  non  dehent,,  quia  die'  qd 
c  predid'  B.  tempore  confe&ion'  fcripti  pre 
c  did'  fuit  fui  juris  ad  largum  extra  quamlibe 
e  pfifonam  &  fcriptum  illud  ex  mera  &  fpon 
c  tanea  voiuntate  fua  eifdem  W.  &J.  fecit  5 
c  non  per  vim  &  duriciam  Imprifonamen 
c  prout  predid'  B.  fuperius  allegavit,,  Et  ho 
4  pet'  qd'  inquiratur  per  Patriam,,  Et  predict 
€  Rfimilit^  Ideoxii.  &c.  Vide  Raft.Ent.z$o. 

Aliterpofi  Oyer  del  Obi1  per  ABion  non* 

f.  '  pT  predid'  J.  R.  &  W.  T.  per  E.  I 
c  jOj  Attorn*  fuum'  ven'  &  defend'  vir 
Sc  injur'  quando,  8cc.  Et  pet'  auditum  fcripf 
Obi'  predid'.,  Et  eis  legitur  in  hec  verbs 
Noverint,  &c.  pet'  etiam  auditum  Conditior 
ejufdem  fcript5  &  eis  legitur  in  hec  verb? 
The  Condition,  &c.  Quibus  ledis  &  audit? 
iidem  J.  &  W.  die'  qd'  pred'  R.  &  E.  Adior 
fuampred'  inde  verfus  eos  habere  feu  manute* 
nere  non  debent  quia  die'  qd'  predid'  J.  R 
tempore  confection'  fcripti  Obi'  ill'  predicl 
fuit  imprilbnat'  per  predid'  R.  &  E.  &  alid 
de  Covina  fua  videlt'  apud  C.  in  Com'  I 
&  ibidrn'  in  Prifbna  detent'  quoufq;  iider 
J.  &  predid'  W.  T.  per  vim  &  duritien 
Imprifonament'  fcriptum  illud  prefat'  R.  I 
E.  adtunc  &  ibidm'  fee',  Et  hoc,  (&c.)  Undi 
pet'  judic'  f\  predid'  R.  &  E.  Adion'  fuan 
predid'  inde  verfus  eos  habere  feu  manutei 
nere  debeant^  dec.  Vide  2  Browns  Ent.  95 
Vide  Bro.  Vad.  214.  Per  Adion'  non,  &c 
Bro.  Red,  200. 


'Aim 


per  Durefs&  Minas,  &c  1^5 

Aliter  per  oner  Art  non  Debet, 

f  (  TJT  modo,  &c.  Ec  die'  qd'  ipfe  de  Bar\ 
c  XI  debico  predicV  virtme  fcript'  predicV 
onerari  non  debet  quia  die'  qd'  ipfe  Tempore 
confection'  icripti  predict'  fuic  impriibnat' 
per  predicY  A.  &  al'  de  Covina  fua  videk' 
apud  B.  in  Com'  predicV,  Et  ibid'm  in  Pri- 
fbna  decent'  quoufq,  idem  C.  per  vim  & 
duritiam  Imprifcnamenc'  ill'  fcript'  illud  pre- 

:  fat'  A.  adtunc  &  ibidm'  fecit  fisillavit  &  uc 
factum  fiium  eidem  A.  deliberavit.,  Et  hoc, 
(dec.)  Undepet'  judic'  fi  ipfe  de  debito  pred' 
virtute  fcript' Obi' pred'oneraridebeat,  &c. 
c  Precludi  non,  quia  die'  qd'  predicY  C.  Repl% 
tempore  confe#ion'  fcripti  predid:'  fuit  fui 
juris  ad  largum  &  extra  quamlibet  Prifonanr, 
Et  fcriptum  illud  ex  mera  &  fpontanea  vo- 
luntate  fua  eidem  A.  fecit  figillavit5  Et  ut 
fa&um  fuum  deliberavit  &  non  per  vim  & 
dunciam  Imprifbnamenti  prout  predict'  C. 
fuperius  placitando  allegavit,,  Et  hoc  pet'  qd' 
inquiratur  per  Patriate  Et  predict'  E.  fimilit', 
&c.  Ideo,  &c.  See  i  Infir'  Cleric  216,  &c. 
jift.  Ent.  -£\ 8.  al*fi<-o.  Pl.Gen.'%$%.  2  Modus 
Intrand.    233.    Clerks  Ajfift.   77.    Hanf.   io6? 

[  Tbomp.  426. 

In  a  Scire  Facias  to  have  Execution  of  a  Re-  Scire  Facias 
overy  in  Debt,,  Defendant  pleads  a  Releafe  &  Reteafo 
fter  Judgment.     Repl',  That  the  Releafe  was 
nade  at  another  Place,  per  Durefs. 

[f  TJT  predict'  A.  die'  qd'  ipfe  sb  Execu-  Repl*  pec 
*  JQ  tione  debiti  &  dampn'  predict'  in  hac  Duref, 
parte  habend'  per  aliqua  preallegat5  precludi 
non  debet  quia  die'  qd'  ipfe  A.  tempore  con- 

O  2  '  fectioa5 


i9{ 


Bar  in  Debt 


c  fe&ion'  fcripti  pred'  fuit  imprifonat5  per  pre- 

c  did'  J.  R.  &  alios  de  Covina  (ua  apud  C 

c  in  Com'  N.   &  ibidm'  in  Prifona   detent 

1  quoufque  idem  A.  fcriptum  predid'  per  vifr 

€  &  duritiam  Imprifbnament'  iff  prefat'  J.  R, 

c  fieri  fecit  figillavit  &  deliberate  Ec  hoc  para 

c  tus  eft  verificare,,  Ec  unde  pet'  judic  &  exe 

c  cution'  predidt'  fibi  in  hac  parte  adjudicari 

Q  &c. 

f    .,-.     ■  c  Etpredi&'J.  die' qd' predict'  A.  tempor< 

P?  qL      *  confe&ion'  fcripti  predid'  fuit  fui  juris  ae 
ad  largum.      c  r      r  > 

largum  &  extra  quamhbet  prilonam,  Et  qc 
c  ipfe  fcriptum  illud  ex  mera  &  fpontanea  vo 
c  luntat'  fua  eidem  J.  figillavit  &  deliberavit 
c  Et  non  per  vim  &  duriciam  Imprifonameni 
*  prout  predid3  A.  fuperius  placitando  allege 
€  vit3  Et  de  hoc  pon'  fe  fuper  Patriam,  E 
1  predid'  A.  fimilit',  Ideo  precept'  eft  Vi< 
c  N.  &c.  Vide  Rafi.  Ent.  2jo. 


Repr  for  a 
juft  Debt. 


Repr,  and 
traverfeth 
the  Dures. 


Traverfe. 


ff.  To  Durefs  de  Imprifonament*  the  Plainti! 
replies,  That  the  Bonds  were  made  for  a  jd 
Debt  of  1 8  /.  per  quod  Quer  procuravit  eum  art 
fiari  per  Warranti  fur  Latitat ,  Et  hoc  petit y  & 
Aft.  248.  aVs  280. 

Repl  al  Durefs^  That  the  Defendant   beir 
committed  to  the  Fleet  in  Execution  at  the  Si^ 

of  the  Plaintiff,  and  afterwards  being  indebu 

to  the  Plaintiff  in  20/.  folvend0  cum  inde  requij 
fuijfet}  fecit  fcriptum  pro  jolutione  20  /.     And  tr 

verfeth  the  Durefsy  and  Iffue  upon  the  Ti 

verfe. 

JJ.  c  Abfque  hoc  qd'  predid'  T.  imprifon 
'  tus  fuit  per  eund'  M.  &  al5  de  Covina  fua 
c  ob  vim  &  duritiam  Imprifonamenti  ill'  fcr 
4  turn  predicV  fecit  &  figillavit  prout  predi* 


per  Durefs  &  Minas,  &c.  1^7 

T.  fuperius  allegavit,    Et  hoc,  &c.  Unde 
pet'  judic  &  debitum,  &c. 

<  Et  predift'  T.  ut  prius  die'  qd'  ipfe  tern-  ^«  J« 
pore  confeclion'  fcripti  predicV  fuic   impri- 
fonat'  per  prefat'  M.  &  a\'  de  Covina  fua  vi- 

•  dele'  apud  L.  in  Paroch'  &  Ward*  predict 
&  ibidrn  in  prifona  detent'  quoufque  idem, 

:  T.  per  vim  &  duritiam  imprifonamenti   ill 

;  fcriptum  ilium  prefat'  M.  fecit  &  figillavic 
prout  ipfe  fuperius  allegavit,  Et  de  hoc  pon' 
fe  fuper  Patriam,  Ec  predicV  M.  iimilit',  &c. 

r  Vide  Ajt.z%i.  aFs  249. 

JJ.  Debt  upon  a  Bond  againfr  a  Mayor,  Sheriff,  Bar  per  Ma- 
uid  Community.  Bar,  That  the  Mayor  was  im-  jor  &  Com- 
prifon  d,  Quoufcjm  iffe  Major  Vic'  &  Communitas  munitat1. 
cec  fcriptum.  '  Plaintiff  proteftando  qd'  fuit  fui 
:  juris  a  largum  proteftandoqueetiamqd'fecer' 
'  fcript'  ex  fua  mera  voluntate3  &c.   Pro  pla- 
:  cito  moratur  in  Lege,  Et  jung'  in  morac'. 
1  Vide  Raft.  Ent.  25 1> 

Upon  a  Bond  for  Appearance. 

ff,  T\Ebt  upon  a  Bond  of  40  I  rn^dc  to  the  Bar  Per 
U  Plaintiffs,  Bailiffs  of  the  Borough  of  Durefs- 
D.  with  Condition  to  appear  at  the  next  Sefc 
fions  of  Peace  for  the  faid  Borough.  Bar,  That 
he  was  imprifon'd  by  the  Plaintiff's  and  others 
of  their  own  Covin,  until  he  made  the  Bond, 
kepi',  That  the  Defendant  was  indicted    at  R/pl'  perln- 
gch  a  Quarter- Seflions  for  feveral  Trefpaffes  *&*«**•* 
and  Mifdemeanors;   and  among    others,  for 
brewing  of  Ten  Barrels  of  Strong  Beer,  and 
felling  them  without  giving  any  Notice  to  the 
Officers  of  Excife;  and  that  he  was  taken  by 
a  Capias,  &c.   and  thereupon  he  entred  into 
the  faid  Bond,  winch  was  made  for  his  Appea- 

O  3  ranee 


ip8 


Demur. 

Obj.  to  the 
Bond,  fed 

Judic  pro 
$>ttLr\ 


Bar  per  Mi- 
nas  Majoris 
London » 


Bind  Came- 
tario. 


Bar  in  Debt 

ranee  at  the  next  Seffions,  &c.  Et  non  per  Go- 
*vinam  predi£t\  Et  hoc  petunt  yd'  inquiratur  per 
fatriam,  &c.     Def  Demttr\ 

And  one  Objrdion  only  in  this  Cafe  was 
taken  by  the  Defendants  Council,  wir*  That 
the  Plaintiffs,  as  this  Cafe  is,  have  no  Autho- 
rity to  take  a  Bond  in  their  own  Names  with 
fiich  a  Condition,  but  they  ought  to  have  taken 
a  Recognizance  in  the  Names  of  the  King  and 
Queen.  Sed  non  allocatur]  and  the  Plaintiff 
had  Judgment.    Vide  i  Lut%  497,  jot. 

Bar  per  Mitta/,  &c. 

TO  an  Action  brought  by  the  Chamber- 
lain of  London,  Defendant  pleads,  jgd3 fecit 
fcriptum  per  Minas  Majoris  London. 

S  '  CT  predicV  J.  in  propr'  perfbna  fua 
c  JQ  ven  &  defend'  vim  &  injur'  quan- 
c  do,  &c.  Et  die'  qd'  predid'  T.  W.  nunc 
c  Camerarius  Adionem  fuam  predict'  vers3 
c  eum  habere  non  debet  [vel  potius  die'  qd' 
€  ipfe  de  debito  predict1  virtute  fcript'  predicV 
4  onerari  non  debet]  quia  die'  qd'  ante  confe- 
f  dionem  fcripti  pred'  quidam  G.  B.  Mir  fuit 
'  Major  Civic'  London,   Qd'q;  idem  Major 

*  ante  confedionem  fcripti  predicV  fcilt'  pre- 
:  did'  14  die  Julii  Anno  29.  fupradido  apud 
c  S.  in  Com'  Sur'  eidem  J.  tales  &  tantas  Mi- 
1  nas  de  Imprifonament'  corporis  ipfmsj.  in 
€  Gaola  de  Newgate  London  nifi  ipfe  ducentas 
c  libras  prefat'tunc  Majori  adtunc  inftanter  fol- 
c  veret  vel  fciiptum  predid'  prefat'  nuper  Ca- 
c  merario  facere  &  figillare  vellet  impofuit  qd' 
c  idem  J.  poftea  fcilt'  eifdem  die  &  Anno  apud 
€  L.  in-Paroch'  &  Warda  predid'  fcriptum 

*  prefat*  nuper  Camerario  ob  raetum  Mina- 

-   c  roltt 
"   .    7* 
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rum  illarum  kch,  Et  hoc  parat'  eft  verificare, 

Unde  pet'  judic'  fi  predid'  nunc  Gamera- 

rius  Adion'  fuam '  predid'  vers'  eum  habere 

debear,  &c. 

c  Et  predid'  T.  W.  nunc  Camerarius  die' Repl' Came 

qd' ipfe   per  aliqua  prealiegat'   ab  Adi on' **/, '*F  fulE 

fua    predid'   habend'  precludi  non    debet, ad  larSum- 

Quia  die'  qd'  predict' J.  tempore  confection* 

Icripti  predid'  fuic  fui  juris   ad  largum  & 

fcriptum  illud  prefat'   W.  B.    nunc  Came- 

rario  ex   mera  &  fpontanea   voluntare  fua 

fecit  &  non  ob  raetum  minarum  de  Impri- 

ibnament'  corporis  ipfius  J.  per  predid'  G.  B. 

Mir  Major'  London  imponY  prout  predid? 

J.  fuperius  allegavit,  Et  hoc  pet'  qd'  inquira- 

tur  per  Patriam,  Et  predid' J.  fimilit'.,   Ideo 

precept'  eft  Vic,  &c.   Vide  Thomf.  Ent.  209,, 

Et  vide  poftea. 

AM  per  oner  art  non  Debet  feeundum9 
Raft.  Ent.  250, 

f.  c  T7T  predid'  R.  per  J.  W.  Attorn'  fuum  Bar  per  mi- 
c  H  ven\  f&cj  Et  die  qd'  ipfe  de  debito  naslmpnfo. 

'  predid'  virtues  fcript'  predid*  onerari  nonnameiu# 
debet  quia  die'  qd'  predid'  J.  5c  alii  de  Co- 
vina  fua  tempore  confedionis  fcripti  predid' 
apud  J.  predid'  eidem  R.  tales  &  tantas  mi. 
nas  de  vita  fua  &  mutilatione  membrorum 
fuorum  impofuer'  qd'  nifi  idem  R.  fcriptum 
predid'  prefat'  J.  facere  vellet  idem  J.  ac 
predid'  alii  de  Covina  fua  predid'  ipfum  R. 
caperent  &  imprifonarent,  ob  metum  quo- 
rum idem  R.  fcriptum  prefat' J.  tunc  &  ibm' 
fee',  Et  hoc  parat'  eft  verificare,  Unde  pel* 
judic'  fi  ipfe  de  debito  predid'  virtute  fcripti 
predid'  onerari  debeat,  &c. 

Q4  ^ 
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RepT  ex 

fpontanea 

voluntaf. 


Bar  rer  mi- 
fus  Inteftati 
Quer\ 


R'-pl'  p?r 

Adm*  qd* 
Dcf   (uit 

ad  largurr, 


Bar  in  Debt 

c  Et  predict'  J.  die'  qd'  ipfe  precludi  non, 
quia  die'  qd'  predict'  R.  tempore  confe-i 
ction'  fcripc'  predict'  fuit  fui  juris  ad  largum 
&  fcriptum  illud  ex  mera  &  fpontanea  vo- 
iuntat'  fua  prefat'  J.  fee'  &  non  ob  metum 
minarum  prout  predict'  R.  fuperius  allegavir, 
Et  hoc  pet'  qd'  inquiratur  per  Patriam,,  Ec 
predict'  R.  fimilit',  &c. 


Narr   by  Baron  and  Wife^  Adminijlratrix. 

Bar  per  Minas  R.  Intejlatl  §>uer\ 

JT-  C  TJ  T  predict'  J.  H.  in  propr'  perfon'  fua 
f  JCr  ven*   &  defend'  vim  $c  injur'  quan- 
do,  &c.    Et  die'  qd'  ipfe  de  debito  predict' 
virtute    fcript'   predict'  onerari  non  debet. 
Quia  die'  qd'  predict'  R.  tempore  confection' 
fcript'  ill'  eidem  J.  H.  de  vita  fua  &  mutu- 
latione  Membrorum   luorum    fibi   inferend' 
nifi  idem  J.H.  fcriptum  illud  prefat' R.  facere 
&  ilgillare  vellet  apud  S.   in  Com'  E.  impo- 
litic,   Qd'  idem  J.  H.  fcriptum   predict'  ob 
metum    minarum    iilarum   prefat'  R.    tunc 
ibim*  fee',    Et  hoc  parat'  eft  verificare,  &c- 
Unde  pet'  judic'  fi  ipfe  de  debito  predict' 
virtute  fcripti  predict5  onerari  debeat,  &c. 
*  Et  predict'  C.  &  J.  dic'qd'ipfi  per  a!iqua 
prea'lcgac'  ab  Actione  fua  predict'  habend' 
precludi  non  debent.  Quia  die'  qd'  predict' 
J.  H,   tempore    confection'  fcript'   predict' 
fuit  fui  juris  ad  largum  &  fcriptum  illud  ex 
meia  Si  fponcanea  voluntate  fua  predicV  R. 
fecit  &  non  ob  metu  minarum  &  prout  pred' 
J.  H.  fuperius  allegavit;    Et  hoc  pet'  qd'  in- 
quiratur per  Patriam,  Et  predict' J.  H-  firm- 
lie',  Fdeo  precept'  eft  Vic',  &c.    Vide  Raft. 
Ent.  3*24'. 
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F  QT  Q.uer'  Per  a^os  i™nat'  fuic  DeP  de  Mmat'  per 
*  captione  &  Imprifonament'  nifi  faceret  (crip-  Alios. 
I  tum,&c.  28  H.  6.  8. 

/  c  DeP  minifter  del  Priory  placitat  qd'  prjory 
4  fecit  fcriptum  per  minas.  Raft.Ent.  250.  b. 

.  /.'  Debt  upon  a  Bond  againft  a  fucceeding  Prior. 
Prior.     Bar,  That  the  late  Prior  and  Govern 
fealed  the  Deed  per  Minas,  &c.  Id.  Raft,  2$  1.  a. 

JJl  c  Simile  per  Canonicos,  28  H.  6.  8. 

Aliter  per  oner  art  non  debet  de  verberatione 
Itnprifonamen?&  alDampn1  corporal\  &c. 


AT, 


ff.  c  /'"VNerari  non  debet,  Quia  die'  qd?  pre-  b 

f  U  di(5t'  J.  &  2.Y  de  Covina  fua  di&o  tern- 
c  pore  confection'  ejufdem  fcripti  tales  &  tan- 

*  tas  minas  prefat'  R.  de  verberatione  &;  impri- 
-  (bnament'  corporis  fui  ac  al'  Dampn'  corpo- 
c  ralia  ei  inferend'  nifi  ipfe  fcriptum  illud  face- 
c  ret  apud  L.  in  Com'  L.  impofuit  qd'  idem 
c  R.  (criptum  illud   ob  metum   minarum  ill* 

*  ibidm'  tunc  fecit  figillavit  &  eidem  J.  deli- 
c  beravit,  Et  hoc,  &c.  Unde  pet'  judic'  f\ 
c  ipfe,  (&c.) 

'  Precludi  non,  quia  die'  qd'  dicto  tempore  Repl'  & 
c  confedion'  fcript'  predidf  idem  R.   fcriptum  Iffue. 

*  illud  ex  mera  &  fpontanea  voluntat'  fua  fecit 
e  figillavit  &  eidem  Quer5  deliberavir,  Et  non 
€  ob  metu  minarum  modo  &  forma.,  &c.    Ec 

*  hoc  pet'  &c.  Vide  Havf  Ent.  106. 


Aliter 


ao2  Bar  in  Debt 

Aliter  fer  A&ionem  non  de  Arrejlatiom 
€>v  Imprlfonament. 

f.  c  TJT  predia'  W.  per  J.  P.  Attorn'  fuum 
'  S2j  ven'  &  defend'  vim  &  injuriam  quan- 
c  do,  &c.  Et  die'  qd'  predid'  J.  Adionem 
c  fuam  predid'  vers'  eum  habere  non  debet, 
c  Quia  dicit  qd*  predid'  J.  tempore  confe- 
4  dionis  fciipti  predid'  eidem  W.  tales  &  tantas 
c  minas  de  capnone  arreftatione  &  imprifo- 
4  nament'  Corporis  fui  fibi  inferend'  nifi  ipfe 
4  fcriptum  predid'  prefat'  J.  facere  8z  figillare 
4  vellet  apud  B.  predid'  impofuit  qd'  idem  W. 
*  fcriptum  iilud  ob  metum  minarum  iilarum 
4  prefat'  J.  adtunc  &  ibidm'  fecit,  Et  hoc  parat* 
4  eft  verificare,  Unde  petit  judicium  Ci  Adio, 

c  Precludi  non  debet,  Quia  dicit  qd' predid' 
c  W.  dido  tempore  confedionis  fcripti  predid* 
4  fuit  fui  juris  ad  largum  Sc  fcriptum  illud  ex 
4  mera  &  (pontanea  voluntate  fua  eidem  J.  fe^ 
4  cit  &  non  ob  metum  minarum  prout  predid' 
c  W.  fuperius  allegavit,  Et  hoc  petit  qd'  in- 
4  quiratur  per  Patriam.,  Et  predid'  W.  fimi- 
4  liter,  &c.  Ideo,  &c.  Vide  Clerks  AJjifb.  3  1 3. 
c  Simile  per  Adion*  non  de  minis  de  vita, 
4  &  mutilacione  Membrorum,  Idem  72.  Si- 
4  mile  Bro.  Vad.  foi.  alys  491.  Simile  per 
c  Adion'  non,  de  ilgiilation'  Indentur',  7^.492. 
4  Simile Thompf. 426.  Bro.Red.  172.  PI. Gen.  343. 
4  Hanf.  106,    1  Injtr,  Clerical.  217,  O'c. 


Qbfer. 
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Obfervatlom^  &c. 

NOte,  It's  faid.,  Durefs  is  not  intended,  but  when  Durefs 
where  the  Party  was  wrongfully  impri-  is  intended, 
foned  til!  he  make  the  Bond,  5  Leon.  239. 

It  is  no  Plea,  that  it  was  done  by  Durefs  by  If  by  a 
a  Stranger,  without  making  the  Obligee  Party  Stranger. 
to  the  Durefs.     Kiel.  I J 4.  a. 

If  the  Defendant  pleads  the  Obligation  was  Double  Pita, 
made  by  Durefs  of  Imprifonment,  and  by  Me* 
naceof  Imprisonment,  it'sdouble,  1  Com.  140.  a. 
19  Ed.  4.  4.  declares,  Thar  the  Obligation 
was  made  to  B.  it's  a  good  Plea  for  the  De- 
fendant to  fay  that  the  Obligation  was  made 
to  S.  by  Durefs,  without  any  Traverfe,  for  Traverfe. 
this  is  but  Matter  of  Suppofa!,  22  Ed,  4.  40.  by 
Jenny. 

The  Defendant  pleads  Durefs  of  Imprifbn-  Rep1',  no 
ment;  its.no  good  Replication  for  the  Plaintiff  ^a  t0 
to  fay,  That  he  menac'd  to  bring  a  Suit  againft 
him  for  Arrears  of  Rent  according  to  Law, 
and  by  Procefs  of  Law  to  imprifon  him  if  he 
can,  unlefs  he  would  leal  the  Obligation ;  for 
this  is  not  any  Anfwer  to  the  Bar,  1 6  Ed.  4. 7.  b. 

The  Defendant  pleads  Durefs :  The  Plaintiff  Repl',  that 
faith,  To  this  he  (hall  not  be  receiv'd^  for  that  ?he  Bond  was 
after,  fuch  a  Day  after  the  Date  of  the  Obli- inrol!ed* 
gation,  the  Obligation  was  inroli'd  in  Chan- 
eery.     Cur'  pro  Quer\     In  fuch  Cafe  he  may  not 
deny  his  Deed.    16  H  7.  5. 

The  Husband  may  avoid  the  Deed  that  he  Durefs  per 
hath  fealed  by  the  Durefs  of  the  Imprifbnment  Ux01  \ 
of  his  Wife  or  Son,  but  not  of  his  Servant, 
So  Mayor  and  Commonalty  may  avoid  a  Deed 
fealed  by  /)«n?/}oflmprifonment;of  the  May- 
or,   2  Brownl.  276. 

£.  The 
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Where  the 
PnToner  was 
no  Relation. 


Where  the 
Defendant 
was  charged 
for  Healing 
Ms  own 
Horfe. 


Bar  in  Debt 

ff.  The  Defendant  pleads,  That  Roberts  was 
imprifon'd,  and  this  Bond  was  given  by  him 
and  the  Defendant  for  Iniargement.  The 
Plaintiff  demurr'd.  Judgment  pro  Quer\  this 
Roberts  being  no  Father,  Husband,  Wife,  or 
near  Relation,  in  which  Cafes  the  Bond  would 
be  void,  3  Keb.  238.  Warn  &  Sandowne>  Du- 
refs  Bro.  9. 

ff.  Ditrefs  pleaded  :  And  the  Cafe  on  the 
Evidence  was.,  The  Plaintiff  charged  the  De- 
fendant with  Felony  for  itcaling  a  Horfe,  and 
procured  a  Warrant  from  a  Juftice  of  Peace, 
whereby  he  was  taken  ;  and  being  in  Cuftody, 
upon  Prcmife  of  the  Plaintiff  to  difcharge  him, 
fealed  the  Bond,  and  thereupon  was  immedi- 
ately discharged.  And  it  appeared  that  the 
Horfe  was  the  Defendants  own  Horfe ;  and 
Roll  directed  the  Jury  that  the  Bond  was  got- 
ten by  Durefs,  thefe  Proceedings  being  but  to 
cover  the  Deceit.    AlUyny  p.  92. 

Dureft  where  ff.  Debt  upon  a  Bond  in  an  inferior  Court, 
the  Bond  was  Durefs  was  pleaded,  and  no  Place  certain  al- 
fealed.  ledged:  This  may  be  ill  upon  a   fpecial  De- 

murrer, but  it  is  well  after  a  Verdid,  there 
being  a  Place  where  the  Obligation  was  made 
infra  Jurifditlionem ;  and  the  Party  cannot 
plead  Durefs,  unlefs  where  the  Bond  was  actu- 
ally fealed.   2  Keble  630.  Cubit  and  Green. 

A&ioncon-  ff  The  Defendant  after  Iffue  de  Durefs  at 
re(Ied,Judg-  f^g  Affize,  relicla  Verificatione  die  qdy  ipje  non 
roemKVmt''p/  decere  Jttionew,   &c.     Vide  the  Form  "of 

the  'Entry,  and  the  Error  was  decere  lot  dedicere, 

and  revers'd.    Ore.  Jac.  34.3. 


The 
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The  Iffue  was  per  Minas,  and  the  Jury  find  Dunfs  plead- 
it  was  per  metum  Imprifonamen? .  Fer  Cur  y  the  e(*  Specially. 
Durefs  ought  to  be  pleaded  fpecially,  but  the 
yerdicY  being  that  the  Plaintiff  threatened,  Qd 
imprifonaret  Def  &  crimen  feloni*  ei  imponeret 
nip,  &c.  it  is  ill,  being  no  more  than  by  Law 
he  may  charge  him  with,  i  Keb.  5-16.  Vicar d 
and  Lawrence. 

The  Defendant  pleads  he  made  it  per  Minas  Cogn'A&ion* 
de  vita,  &c.     The  Plaintiff  laid  he  did  it  fpon- 
tanea  voluntate,  and  traverfed  the  Minas.     The 
Defendant  Cognovit  Actionem.     Vide  the  Entry* 
Cro.  Eliz>.  f.  840.  Brown  and  Holland. 

Debt  by  H.  J.  Executor  of  S.  Defendant  simile, 
pleads  per  Minas,  and  after  Iffue  join'd  before 
the  JVi/z  prius  confeffeth  the  Action,  the  Con- 
feffion  is  in  the  Debuit  only,  whereas  it  ought 
to  be  in  the  Detinet.  Per  Cur\  The  Defendant 
hath  relinquifh'd  the  Bar,  the  Declaration  re* 
mains  without  Defence;  and  fo  pro  Quer\ 
Moor,  n.  921.  Joyner  and  Ognell. 

In  the  1  Lev.  Rep.  68.  it  is  faid  Durefs  cannot  U  Durefs  mzy 
be  where  the  Perfbn  is  in  Prifon  by  the  King's  be  where  the 
Writ.     An  Audita  Querela  was  brought  upon  a  Pa.rty  is  in 
Releafe  given  after  Judgment :  The  Iffue  was,  {£lfo?  fe^ 
that  the  Releafe  was  made  per  Durefs ;  and  it       s  s        * 
being  tried  before  Bridgman  Chief  Juftice  of  the 
Common-Pleas,  the  Evidence  was,  That  the 
Defendant  not  having  good  Caufe  of  Action 
caufed  the  Plaintiff  to  be  arretted,   and  de- 
tain'd  in  Prifon  till  he  made  the  Releafe,  with 
Threatenings  that  he  mould  He  and  rot  if  he 
would  not  feal  the  Releafe;  whereupon  he 
made  the  Releafe,  and  was  presently  difcharg'd. 
And  by  Bridgman  y   he  being  in  Cuftody  in 
Courfe  of  Law  by  the  King's  Writ,  it  was  not 
a  Durefs  to  be  pleaded  in  Avoidance  of  the 
Deed;  but  that  being  arretted  without  Caufe 

of 
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of  A&ion,  he  had  his  Remedy  by  an  A&ion 
on  the  Cafe :  But  he  offer'd  to  have  it  foundf 
fpeciaily,  if  Baldwin  would  defire  it;  but  he 
did  not,  and  the  Jury  gave  their  Verdid  that 
the  Releafe  was  good     Id.  Lev,  69. 


Bar  per  Coverture  i?  Veins  Age. 


Bar. 


EepV, 


Bar. 


ET  predi&'  J.  per  A.  D.  Attorn'  fuum 
ven'  8z  defend'  vim  &  injuriam  quan- 
do,  &c.  Et  die'  qd'  predicV  T.  C.  Actionem 
fiiam  predi<5Und'  verfus  eum  habere  non  de- 
bet quia  dicit  qd'  ipfa  tempore  confe&ionis 
fcripti  predid'  cooperta  fuic  de  T.  E.  viro 
fuo  adtunc  fuperftke  &  in  plena  vita  exiften* 
apud  K.  in  Com'  E.  &  hoc  parat'  eft  verifi- 
care,  Unde  petit  judicium  fi  predicY  T.  C. 
Actionem  fiiam  predict'  verfus  earn  habere 
debeat  &c. 

c  Et  predtcY  T.  C.  dicit  qd'  ipfe,  &c  Pre- 
cludi  non,  Quia  die'  ad'  predidt^  J.  tempore 
confe&ionis  fcripti  predicY  fuit  fola  &  non 
Cooperta  de  predicY  T.  E.  prout  predi&a  J, 
fupenus  allegavit,  Et  hoc  petit  qd'  inquiratux 
per  Patriam.,  Et  predicY  J.  fimiliter  Jo',  &c. 
Vide  Raft.  Ent.  168.  PP  Gen.  351. 

Jf.  c  Et  predicY  E.  in  propr'  perfona  fua 
ven',  &c.  Et  die'  AcYion'  non,  Quia  die'  qd* 
ante  rem  pus  quo  fupponitur  fcriptum  predicY 
fad'  fuifle  eadem  E.  difponfata  fuit  cuidam 
T.  R.  apud  C.  in  Com'  B.  que  quidem  dif- 
ponfalia  int'  eos  tempore  que  fupponitur 
fcript'  predict'  facY  faille,  continual'  fuer'  & 
5  I  adhuc 
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adhuc  continuantur,  Ec  hoc,  &c.  Unde  pet' 
c  judic'  fi  Attorn',  &c. 

*  Precludi  non,  Quia  die'  qd'  pred'  E.  tem-  R«pl'. 
c  pore  confedion'  fcript'  predid5  fuit  fola  & 
c  non  de  prefat5  T.  R.  Cooperta  prout  eadem 
c  E.  fuperius  allegavit,  Et  hoc  pet'  qd'  inqui- 
c  ratur  per  Pauiam^  &c.     Vide  Vl.Gcn.  318. 

4Jf/'  i^/er'  rf/V  Orig*  pros9  fnit  cooperta 
de  Viro. 

ff.  '  TJT  predid'  A  &c.  ven',  &c.  Et  die5  Baf^. 
c  JL*  qd'  AdionJ  non,  quia  die'  qd'  eadem 
J.  tempore  impetrationis  Brevis  fui  fuit  co- 
operta de  quodam  S.  tunc  viro  fuo  qui  qui- 
dem  S.  apud  E.  in  Com5  G.  adhuc  fuperftes 
&  in  plena  vita  exiftit,  qui  quidem  S.  non 
nominatur  Quer5  in  Brevi  predid',  Unde 
pet5  judic'  fi  Action5,  &c. 

6  Et  predid5  J.  die5  qd5  ipfa  peraliqua,  &c.  R«pr\ 
Precludi  non  debet  quia,  die'  qd5  ipfa  die 
impetrat'  Brevis  fti  fcik5  tali  die  Anno,  &c. 
fuit  fola,  Abfq;  hoc  qd5  ipfa  eodem  die  aut 
unquam  poftea  fuit  cooperta  de  prefat5S.  pro- 
ut predid'  A.  fuperius  allegavit,  Et  hoc,  8cc. 
Unde  pet5  judic'  &  debitum  (hum  predid5 
unacum  dampnis,  &c. 

4  Et  predid'  A.  die5  qd'  pred'  J.  pred5  die  Rejo'&B&e, 
irnpetrat'  Brevis  fti  pred5  fuit  cooperta  de  pre- 
fat'  S.  adtunc  viro  fuo  prout  ipfe  fuperius  al- 
legavit,, Et  de  hoc  pon'  fe  fuper  Patriate  &c. 
Vide  Raft.  Ent.  1  68. 


% 


Jf.  4  Aliter,  Qd'  Quer'  cooperta  viro  tem- 
pore Exhibitions  Bille.    Tl  Gen.  3^0. 

Aliter 


Bar, 
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Aliter  qd*  Def  eft  cooperta  viro  tempore 
levatiori  Querel\ 

Bar.  £  '  T^T  predid'  Def '  die'  Adion'  non,  quia 

[  JL-j  die' qd'ipfaeadem  Def  tempore  leva- 
c  tion  Querel'  ipiius  Quer'  cooperta  fuic  cum 
c  quodamA.J.  adtunc  Sr  adhuc  viro  fuo  qui  qui- 
c  dem  A.  J.  adhuc  fuperftes  &  in  plena  vita 
c  exiftit  videlt'  apud  L.  predid',  &c  Unde 
'  pet'  judic'  fi  predict  Quer'  Adion',  &c. 
'  Vide  Cl.  Affift.  Si.         — 

Aliter  per  Def. 

F-  c     A  Ction'  non,  quia  die'  qd'  ipfa  tem- 
jlTL  pore  confection'  fcripti  predid'  co- 

opert'  fuit  de  quodam  T.  E.  viro  fuo  adhuc 
'  in  plena  vita  exiften'  videlt'  apud  H.  in 

Com'  G.  qui  quidem  T.  ncn  nominatur  in 
c  Brevi  predid',  Unde  pet'  judic'  fi  Adio, 
c  &c. 
Repl*.  c  Precludi  non,   quia  die'  qd'  predid'  Def 

c  tempore  confedion'  fcript'  predid'  fuit  fola, 
'  &  non  cooperta  de  predid'  T.  E.   prout 

predid'  Def  fuperius  allegavit,  Et  hoc  pa. 
4  rat' eft,  &c.  Vide  Bro.  Vad.metum 491.  Aliter 
c  to  the  Writ;  Bro.  Vad.  492. 

See  3  Infir.  Clerkatis  5:9,  60,  61,  62.  Abate- 
ment by  reafon  of  Marriage. 

Note,  Feme  Covert  within  Age  may  be  given  in 
Evidence  on  Non  Jjjitmpfit  pleaded ;  per  Hales 9 
and  not  denied.    Vide  Infants  Lawyer  146. 

4  If 


&  Dcins  Age.  20^ 

If  Husband  and  Wife  are  taken  in  Execu- 
cution^  the  Efcape  of  the  Husband  is  the  Efcape 
of  the  Wife }  and  he  being  efcaped.,  /he  fhall 
not  be  detein'd.     i  Vent.  yi. 

Bar  per  diens  Agey  per  oner  art  non  debet* 

rCT  predid'  G.  P.  per  J.  M.   Attorn'  Bar. 

c  d  fuum  ven',  &c.    Et  die'  qd5  ipfe  de 
c  debito  predict'  virtute  fcripti  predidi  onerari 
c  non  debet,  Quia  die5  qd'  ipfe  tempore  con- 
,:  fedion'  fcripti  ill'  fuit  infra  etacem  viginti  & 
unius  Annorum,  Et  hoc  parat5  eft  verificare^ 
Unde  petit  judicium  fi  ipfe  de  debito  predid' 
virtute  fcripti  predid'  onerari  debeat,  &c. 
c  Et  predid'  W.  die'  qd'  ipfe  per  aliqua  pre-  ReplV 
:  allegat'  ab  Adione  fua  predid'  habend',  Pre- 
cludi  non  debet,  Quia  die'  qd'  predid' G. 
tempore  confedion'  fcripti  Obligatorii  pre- 
did'  fuit  plene  etatis  viginti  &  unius  Anno- 
rum  &  amplius  &  non  infra  etatem,  prouc 
predid'  G.  fuperius  allegavir,  Et  hoc  petit 
qd'  inquiratur  per  Patriam,   Et  predid'  G. 
fimiliter,  &&    Ideo,  &c.     Vide  Raft.   Ent. 
163.  a. 

JJl  c  Aliter  per  onerari  non  debet  &  conclu-  Simile, 
dit  fi  Adion'j  &c.  Idem^  Raft.  16.5.  a.  Clerks 

Jjfift.  76.  Tbompf.^2j. 

JJl  c  Simile  al  Bill',  1  Brownl  88,  Bill*. 

ff.   c  Debt  (iir  feveral  Contrads 3  Et  DeP  Contraft'. 
placitat'  qd7-  predid'  diebus  Ccntrad'  ipfe 
fuit  infra  etatem.   Repl',  Et  IiTue  inde.  R#ft. 
Ent.  163. 

P  Jf.  {  Vide 
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SurEmitfer.  Jf.  c  Vide  ante,  Bar  al  EmiiTet  de  Mefci- 
fc  rnoniis,  DeP  placitat'  infra  etat'  &  fimihY  ali 
c  mutuat',  Et  vide  Co.Ent.  i2^r  per  Adionem 
f  non,  &c. 

c  Repl'  al  mutuat'  qd'  fuit  plene  etatis,  &| 
c  al  Emiffet  qd'  Merc*  fuer'  empt'  pro  necef 
€  far'  vefiicu.  Simile  3  Broivnl.  1 3  2.  Vide  po 
<  ftca. 

^  c  Simile  per  Actionem  non,  &>£.  Ez/r 
4  227. 

/.  *  Simile,  ttiw/I  £»/«  106.  Simile  C&r  j| 

Bar.  j^  4  Aliter,   Et  modo,  &c.  A&ion*  non 

1  quia  die  qd'  ipfe  idem  C.  tempore  confe 
c  dion'  fcript'  Obi'  predid'  fuit  infra  etat5  vi 
c  ginti&un'  Annotum,  videk' etat*  17  Anne 

*  rum  &  non  amplius^  Et  hoc,  &c.  Unde 
c  bcc. 

Repf  fuit  *  Quer'  precludi  non*  quia  die'  qd'  predicl 

plen'  ecat\      c  C.  tempore  confedion'  fcript'  Obi'  predid 

'  fuit  plen'  etatis  21  Annorum  modo  &  form 

*  prouc  predid'  C.  fuperius  placitando  allega 

*  vit,  Et  hoc  pee'  qd'  inquiratur  per  Patriam 
'  Et  predid'  C.  fimilit',  Ideo,  &c.  Vide  i  hfii 
€  Cleric.  116. 

Bar  JJl  c  Aliter,  Quando,  &c   Et  die'  qd'  ipf 

c  de  debito  predicY  virtute  fcript'  Obi'  predicl 

f  onerari  non  debet  quia  die'  qd'  ipfe  idem  E 

c  tempore  confection'  fcripti  ill'  fuit  infra  eta 

c  21   Annorum  videlt'  etat'   20  Annorum  6 

c  non  amplius,  Et  hoc,  &c. 

Repr&Iflue.  '  Precludi  non,  quia  die'  qd'  idem  D.  tern 

'  c  pore  confedion'  fcripti  predid'  fuit   plen 

J  ceacis  21  Annorum  &  amplius  &  non  infr 

eta 
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etat9  viginti  &  un'  Annorum  modo  &  fornix 
prout  idem  Quer'  fuperius  placitando  allega- 
vit,  Et  hoc  pet'  qd'  inquiratur  per  Patriam, 
&c.  Vide  PI.  Gen.  334.  Simile  ai  Bill'* 
I  Mod.  Intr.  186.  Bro.  Red.  176, 

J].  c  Nil  debet  per  Patriam  al   Mutuat3  &  Bar,  kepty 
'  Diens  Aga  al  Bill'.  Repl'  qd'  Def *  fuit  inde-  &  Rejo', 

*  bitat'  Quer'  Jn  denar'  pro  medicament',  &  fee' 
Billam  pro  fecur'  folution'.  Rejo'  qd'  non  fuit 

f  indebitat'  pro  medicament*.  Aft.  241.  aVs  273, 

ff.    Entry  of  ah  Imparlance  arid  Recog-  Simile- 
hizance  in  Debt,  where  the  Defendant  pleads, 

Infra  etaf.  Repl*  qd}  fcript'  Obi*  ■  f aft'  fuit  fro 
necejjar  Apparat\  Rejo'  qdy  non  fuit  fro  necejjar* 
vffarat*}  Et  Exit'  inde.  Rob.  Ent.  215'. 

Jf.  i  Quando,  &c.   Et  die'  qd5  Adio  non,  ftaralEmiffek 
€  quia  die'  qd'  ipfe  ad  predid'  feperal'  tempora 

*  emption' Mereimon' predid' iiiit  infra  etat* 
1  2t  Annorum,  Ethoc,  &c.  Unde,  &c. 

1  Precludi  non,  quia  die'  qd'  predid'  Parina  Rep?  fuec* 
Lanea  ipfius  J.  per  predid'  R.  in  forma  pre-  necefTar*  »jk 
1  did'  empt',   filer'  empt'  ad  &  pro  necefTar9  pa»t% 
f  &  convenien'  apparat'  &  coopertura  corpo- 
ris predid'  R.  Et  hoc,  &c,     Unde  pet'  jii- 

*  die'  &  debitunr,  &c. 

c  Et  predid'  R.    die'  qd'   predid'  Panna  liejfc- 
'  Lanea  predid'J.  per  predid'  R.  in  fornu 
c  predid-  empt'  non  fuer'  empt'  ad  &  pro  con- 
f  venien'  &  neceffar*  Apparat'  &  coopertura 

*  Corporis  predid' R.  prout  predid'  J.  fuperiui 
4  allegavit,    Et  hoc,  &c.    Vide  Bro.  Red.  zqq0 

*  Simile  in Cafu^  Vidian 40.  Bro.  Red;  9^.  104. 

Upon  this  Matter  of  Infancy  pleaded,  it  !s  infant's  Ions 
to  be  obferv'd,  That  if  an  Infant  make  an  Obli-  voidabk 
gallon^  this  is  not  void,  but  voidable. 

P  z 
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Therefore  if  an  Infant  feal  a  Bond,  and  he 
befued  thereon,  he  cannot  plead  Non  efi  faBum | 
but  it  muft  be  avoided  by  fpecial  Pleading,  and 
conclude  Judgment  Si  Attio*  for  the  Bond  was 
But  not  void,  aot  void,  but  voidable,  y  Re/\  119.  1H.7.  18. 
1  Vent.  102.  2tt8)i,  5  Keb.  798.  Taker's 
Cafe,  #3»tf£  65. 

Defendant  pleads,  Dews  Age  &  Dis- 
agreement to  the  Demife* 

Bar,  /  c  "CT  predid' J.  per  R.  R.  Attorn5  fuum 

'  1_>  ven'  &  defend'  vim  &  injur'  quan- 

\  do,  &c,    Et  die'  qd'  predict/   C.  Adion' 

fuam  predict'  verfus  eum  habere  non  debet 

4  quia  die'  qd'  ipfe  idem  J.  predido  tempore 
K  confedion'  Dimiffion'  predict7  in  Narr'  pre- 
c  did'  fuperius  fieri  fiippofit'  necnon  ad  pre- 
c  did:'  Feft'  Annunc'  beate  Marie  Virginis  An- 
c  no  Regni  didi  Domini  Regis  nunc  fecundo 
c  fupradido  fuic  infra  etat'  21  Annorum, 
'  Qd'qi  idem  J.  exiften'  infra  etat'  ut  prefertur 
c  poft  confedion  Dimiffion'  predid'  &  ante 
c  predid'  Feft um  Annunciation'  beate  Marie 
c  Virginis  Anno  fecundo  fupradido  fcilt'  26 
c  die  Martii  Anno  Regni  didi  Domini  Regis 
c  nunc  2.  fupradido  pofleffionemTenemento- 
c  rum  predid'  ut  prefertur  Dimifs'  reliquit,  & 

Difagree*      c  ad  Dimiffionem  predid'  difagreavit  fcilt'  apud 
ment.  c  W.  predid',   Abfq;  hoc  qd'  idem  J.  tene- 

Traverfe.       •  menta  predid'  ut  prefertur  Dimifs'  poft  dif- 

5  agreement  predid'  habuit  feu  occupavit  pro- 
c  ut  predid'  C.  per  Narr'  fuam  predid'  fupe- 

c  rius  fuppon',  Et  hoc,  &c.  Unde  pet'  Judte' 

c  fi  Adio,  &c.  Vide  Off  149. 

II 
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It  is  did.  That  if  an  Infant  fubmits  himfelf  AWtremenc 
fo  an  Arbitrament^  it  is  voidable,  for  he  may  voidable, 
wave  it  if  it  be  to  his  Prejudice  during  his  Mi- 
noiityj  but  if  he  do  any  Thing  which  amounts 
to  an  Agreement  at  his  full  Age,  it  fhall  bind 
him.  Noj)  pag.  95.  Stone  and  Knight,  Latch  21. 

A  Bond  bears  Date  when   the  Defendant  Sealing  a 
was  within  Age,  but  it  was  fealed  and  deliver'd  Bond  after 
at  full  Age  *    the  Time  of  making  the  Bond  Datc- 
fhall  be  when  the  Bond  is  fealed,   and  not 
when  it  bears  date.  1  Erownl.  Rep.  3 1. 

Debt  on  a  Bond  dated  the  20  Junii,  and 
delivered  the  18th  of  faid  Month.  The  De- 
fendant pleads  by  Proteftation,  it  was  deli- 
vered the  1 8th  Day,  Abfque  hoc,  that  at  that 
Time  he  was  of  full  Age,  Noy,  p.  54. 

It  is  faid,  That  if  the  Bond  be  of  exceflive  If  a  Bond  be 
Value,  the  Infant  may  traverfe,  Abfque  hoc,  that  f?.°.d  fo* . 
it  was  for  neceffary  Apparel,  and  the  Plain-  ££,n*sru,ft« 
tiff  muft  reply  fpecially,  and  fhew  the  Bond 
to  be  fuitable  to  the  Price  of  the  Things ;  and 
it  is  query'd,  If  in  fuch  Cafe  the  Jury  ought  to 
find  Non  efi  faclum.  1  Keb.  fo.  416. 

But  fee  1  Lev.  86.  Where  Debt  was  brought  A  fingle  BUI 
upon  a  fingle  Bill;,   the  Defendant  pleaded,  may  be  good? 
that  the  Bill  was  made  by  him  when  within  *ho",gh  a 
Age.    The  Plaintiff  replied,  That  it  was  for  Bond  not' 
neceffary  Vi&uals  and  Cloaths  deliver'd  to  him, 
and  fuitable  to  his  Quality.     The  Defendant 
demurr'd:  And  it  was  argued  for  the  Defen- 
dant, That  the  Bill  was  void  as  well  as  a  Bond, 
but  Contra&   or  Promife  for  Neceffaries  is 
good.    Secondly,  That  it  was  not  averr'd  that  Averment  of 
they  were  deliver'd  to  him  to  his  own  Ufe, thc  Ddivery* 
and  therefore  cited  2O0.  Ives  v.Chefter,  where 
(uch  an  Exception  is  allowed  to  be  good.     But 
it  was  faid  on  the  other  Side,  That  a  fingle 
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Bill  for  Neceflaries  is  good,  but  a  Bond  with  3 
Penalty  not,  and  cited  Co.  Litt.  172.  a.  ;  Cro.  920, 
And  fo  the  Court  held.  And  as  to  the  fecond 
Exception  it  was  faid,  That  in  Topb.  Rep.  of 
the  Cafe  of  Ives  and  Cbefter,  it  was  difallow'd: 
And  fo  the  Court  held  here  that  the  Excep* 
tion  was  not  good  ,•  for  when  the  Things  are 
deliver'd  to  him,  and  fuitableto  his  Quality,  it 
cannot  be  intended  but  that  they  were  for  his 
own  Ufe.  And  Judgment  was  given  for  the 
Plaintiff,  nijt. 

Nvte^ln  Crook,  HtU.tf  EHz.  920.  The  Plaintiff 
had  paid  Money  for  the  Neceflaries  of  the  Infant, 
and  took  Bond  in  double  the  Sum.,  it  was  there- 
fore faid  to  be  void ;  otherwife,  if  he  had  taken 
Obligation  for  the  very  Sum.  26  H.  8. 2. 

There  is  a  Cafe  in  1  Levinz,  169.  Johnfon 
vers*  Tie :  For  that  the  Defendant  being  an  In- 
fant affirm'd  himfelf  to  be  of  full  Age,  and  by 
that  Means  the  Plaintiff  lent  him  100/.  and 
that  fo  he  had  cheated  the  Plaintiff  by  his  falfe 
Affirmatipn.  After  Verdid  for  the  Plaintiff 
upon  Non  Gd\  and  100/.  Damages,  it  was 
moved  in  Arreft  of  Judgment,  That  the  Action 
did  no?  lie  for  fuch  a  falfe  Affirmation,  but 
that  the  Plaintiff  ought  to  have  informed  him- 
felf by  others,  and  cited  Grove  and  Nevilh 
Cafe  to  be  adjudg'd  in  C.B.  16  Car.  2.  where 
in  a  Cafe  againfr  an  Infant  for  felling  a  falfe 
Jewel,  affirming  it  to  be  a  true  one,  adjudged 
that  the  A&ion  did  not  lie.  To  which  it  was 
anfwer'd,  That  it  is  a  Trefpafs  upon  the  Cafe, 
and  that  an  Infant  is  chargeable  for  Tiefpafles, 
although  not  for  Contra&s.  Keeling  and  WmA- 
bum  held  that  the  A&ion  did  not  lie,  becaufe 
$he  Affirmation  being  by  an  Infant  was  void , 
and  is,  not  like  unto  Trefpafs,  Felony,  &c  for 
?hsie  is.  3  fad  dose*    Twifkn  Mtavit*  for 
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Infants  are  chargeable  for  Trefpafs.  'Dyer  105*. 
And  fo  if  he  cheats  a  Man  with  falfe  Dice  : 
Sed  adjournatur. 

In  Winch.  Rep.  ^114.  AfUy  and  Collins ,   u  is  Where  Er- 
faid,  If  an  Infant  make  an  Obligation,  and  be-  ror  or  Deceit 
ing  filed  upon  it,  an  Attorney  without  War-  againft  an 
rant  differs  a  Judgment  by  Non  fum  Jnformatus^  Attorney, 
if  he  were  within  Age,  he  fhall  have  a  Writ 
of  Error,  if  he  were  not,  he  (hall  have  a  Writ 
of  Difceit  againft  the  Attorney,  but  no  Audita 
Querela.   See  before  concerning  Apprentices. 

It  may  be  further  obferv'd,  as  to  Infants,  Infamsbotmd 
That  it  is  a  known  Rule^  that  Infants  are  bound  bv  the»r  ne- 
by   their   Contrads  for   Neceflaries,    as   Cro.  £^7  C on- 
Jac.  494.  and  that  a  Bond  or  Bill  taken  with  rfngie  Ob!i- 
3  Penalty  for  Neceflaries  will  be  adjudged  void ;  gacions, 
otherwife,  if  it  were  only  fingle,  and  for  the 
very  Sum  due,  or  laid  out :  But  if  it  be  with  a 
Penalty,  it  fo  far  extinguiflieth  the  Contract, 
that  it  can  never  be  revived  \  and  if  he  pro- 
mile  at  full  Age  to  pay  it,  it  mail  not  be  good. 
26  H.  8.  2. 

Again,  an  Infant  fhall  not  be  bound  by  his  For  what  Ne. 
Contract  or  Bargain  for  any  Thing  but  for  ce^ries. 
his  Neceffity,  s?k>j  Diet,  Apparel,  Learning, 
and  neceffary  Phyfick :  Therefore  it  was  ad- 
judg'd  in  Dale  and  Copyings  Gale,  the  Promife 
of  an  Infant  to  pay  Money  for  the  Curing  him 
of  the  Falling-Sicknels  is  good,  and  fhall  bind 
him,  1  Bulftr, 

But  an  Aftfon  doth  not  lie  againft  an  Infant  Not«pon  an 
Upon  an  fofimul  computaffet  for   Diet,   becaufe  tnfimulcom. 
the  Infant  may  be  mifreckon'd ;  but  if  the  Infant  />«'#'• 
promife  a  certain  Sum  for  his  Diet,  there  need 
not  be  an  Averment  it  was  worth  fo  much, 
Falm*  J  28. 

P  4  And 
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And  2  Roll.  Rep.  271.  Tyrreh  Cafe,  no  Con- 
trad  binds  him,  but  what  concerns  his  own 
Perfbn. 

Dlt'nd    •   If  .the  Cbntraffibc  for  Meat,  Drink,   or 
Learning.       Learning,  Cafe  will  he  on  the  Promife ;  and 
although  it  be  not  mentioned  what  Learning, 
yet  that  is  fit  for  him,  until  on  the  other  Part  it 
be  fhew'd  to  the  contrary;  and  although  he  to 
whom  the  Promife  is  made  doth  not  intruft  him 
himfelf,  but  pays  another  for  it,  the  Promife  of 
Repayment  isfaid  to  be  good,  1  Roll.  Abr.ji^. 
Yet  it  is  faid,  Contrad  for  Dancing  is  not  bind- 
ing, SM.p.112. 
If  to  maintain      If  an  Infant  buy  Neceflaries  for  his  Houfhold, 
his  Trade.      'lt  fhall  bind  him,  3  Keb.  387.    But  his  buying 
to  maintain  his  Trade,  though  he  gain  his  Li- 
ving thereby,   it's  faid,   fhall  not  bind  him, 
2  Rol.  Rep.  49.  Cro.  Jac.  494.     . 
Vendee  a  If  an  lnfant  feljs  Good$  for  Money?  and  doth 

l.eipaiicr,      mt  ddiver  ^^  but  ^  Vendee  ukes  them^ 

he  is  a  Trefpaflbr,  and  an  A&ion  lies  againft 
him,  1  Leon.  1 14. 

k-to^"'  ,  ,That  an  Infam's  R,'ght  regularIy  is  bou"d  by 
~  '"      Sale  in  an  open  Market;  but  Sale  in  Market- 

Overt  of  fuch  Tendernefs  of  Age,  as  that  it 
may  appear  to  the  Buyer  that  he  is  within  Age, 
bindeth  not,  2^.71$.  See  more  of  thefc 
Things  in  the  Treatife  call'd,  The  Infants 
Lawyer ,  fer  tot\ 
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Non  eft  Faftum  pleaded. 

I.  Generally. 

J.  l  TjTmodo,  (&c.)  Et  idem  E.  defend'  NoneftFa- 
c  JLj  vim  &  injur'  quando,  &c.  Et  die'  &um  gene- 
qd'    ip(e  de  debito  predid'  virtute  fcript'  ralinB.R. 
Obi'  predid'  onerari  non  debet,  Quia  die' 
qd'  fcript'  Obi'  predict  non  eft  fadurn  fuum, 
Et  de  hoc  pon'  (e  fuper  Patriam,  Et  predid' . 
A.  fimilit',  Ideo  ven'  inde  jur^  &c. 

£1  c  Quando,  &c.  Et  die'  qd'  ipfe  debito  SimlleiaC.5. 
predid'  virtute  fcript'  predid'  onerari  non 
debet  quia  die'  qd'  fcriptum  illud  non  eft 
fadum  fuum,  Ec  de  hoc  pon'  fe  fuper  Pa- 
triam., Et  predid'  C.  fimilit',,  Ideo  precept' 
eft  Vic',  &c.  Vide  I  Infl.  Cleric.  64.  262. 
PI.  Gen.  333.  i  Mod.  Intr.  187.  Raft.  Ent. 
180, 

ff.  c  Simile  al  Bill',  1  Mod.  Int.  187.  Simile 
al  2  Bills,  VI.  Gen.  334.  Clerks  Jffift.  72. 
Thompf.  424.  Quia  die'  qd'  Billa  ill'  non  eft 
fadum  fuutiij  &c_ 

f.  f  Et  die'  qd'  fcriptum  predid'  non  eft  Non  eft  Fa- 
Fadum   predid'  A.  B.    Teftatoris,    Et   de  $um  Tefta- 
hoc  pon',  &c.  1  Inftr.  Cleric.  262.  10  Co.  1 20.  tor- 
1  Mod.  Intr.  188.  Winch.  Ent.  202.    See  af- 
ter, concerning  the  Seal  of  a  Deed  bsing  bro- 
f  ken.dv. 

3  Vide 


i  i 8  Non  eft  Fa6tum* 

Vide  t  Lut.  894.  The  Vlaintiff  declares 
That  Sir  Robert  Clarke,  by  the  Name  0. 
John  Clarke,  became  bound  to  the  Tejiatoi 
in  200 1.  &c. 

Bar,  where    ff- c  "PAR  by  Non  eft  fa&um   (fans  Oyer 

r.  c.  was  c  JD  Et  IlTue  fur  ceo,  Special  Verdid,  E 

bound  by        *  |e  Obi*  trove  in  hec  verba,  Noverint,  &c.  m* 

Name  of*  c.  *  johannem  Q|arke,  &c.  Signed  Robert  Clarke 

And  that  the  proper  and  real  Name  of  the 

Defendant  is  Robert  Clarke s  and  not  John  Clarke* 

Judgment  pro  6)uer\     And  upon  Error  in  thq 

'Exchequer,  Judgment  was  revers'd  by  the  whole 

Court;  and  in  the  Argument  of  this  Cafe  tc 

maintain  the  Reverfal,   thefe  Cafes  were  cited, 

viz,.  Dyer  279.  b.   Shotbolt*s  Cafe,    3  Cro.  897 

Field  and  Wmloivs  Cafe,    Mo.  897.    V  ant  on  anc 

CharW%  Cafe,    Owen  48.    2  Cro,  $58.     Wat<\ 

kins  and  Oliver's  Cafe,   2  Cro.  640.  iW^  and! 

Shepherd's  Cafe,     2  Brownl.  48.     Sir  Edwarq 

Aftlefs  Cafe.     All  which  are  ftrong  and  dired 

Cafes  to  this  Purpofe.    And  it  is  noted,  tha^ 

in  the  Cafe  of  Maby   and  Shepherd,    Non  eft\ 

Ver&St  pro    fattum  was  pleaded,  and  it  was  found  for  the 

§uer\  but      Plaintiff,   and  yet    Judgment    was  arretted. 

Judgment        Jdcm    r  Lutt  8gf#  ^ 

arretted.  J  *?■ 

Concerning  the  Miftaking  of  Names  in 
Bonds,  fckc, 

Randulfand      A     ^an  was  bound  to  Randolph ,  and  in  an 

Randolph,        -^-*-  A&ion-- brought,    he  declared   he   was 

bound   to   Randolph.     The  Defendant  pleads 

Non  eft  fattum,  and  adjudged  it  was  not  his 

Deeck 
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Deed,  for  that  Randulf  and  Randolph  are  Two 
Maples  diftind,  per  Co.  in  i  Rolls  Rep.  271.  ci- 
ed  in  Lumlie's  Cafe. 

Sir  Edward  A.  was  bound  in  an  Obligation  *d"*r* 
>y  the  Name  of  Sir  Edmund,  and  fubfcribed  Jf™^  0f 
hat   with  the  Name  of  Edward,     In  "Debt  Edmund, 
>rought  againft  him,  he  pleads  Non  eft  factum. 
Jer  Cur\  He  might  well  fo  plead,   for  it  ap- 
sears  that  he  is  not  named  Edmmtd,   and  the 
Original  againft  him  was,  Command  Edward 
il's  Edmund,  and  that's  not  good*  for  a  Man 
:annot  have  Two  Cbriftian-Names,   but  if  he  Name  at  Con- 
lath  another  Name  at  Confirmation,  he  muft  firmatl°n. 
3e  fued  by  that.  2  Brownl  p.  48.  Sir  Ed.Afhfield's 
Cafe. 

W.  S.  was  bound  to  H.  by  the  Name  ofj^.  S.  ws.  by  the 
and  on  that  Bond  the  A<5tion   was  brought  Name  of  7.  s. 
againft  him  by  the  Name  of  W.  S.  and   he 
Dleaded  Non  eft  fatlum,  and  the  fpecial  Matter 
was  found:  And  it  was  ruled,  That  upon  the 
Verdid:  the  Plaintiff  fhould  not  recover;  but 
the  beft  Way  for  the  Plaintiff  was  to  fue  the  How  to  de- 
Defendant  by  the  Name  by  which  he  is  bound  \  dare. 
and   then  if  he  appear,  and  plead  Ut  fupra3 
he  fhall    be   concluded    by  the  Obligation. 
10  Eliz>.  Dyer  279. 

The  Defendant  faith,  Ttmpore  confeBtonis  fcripti,  j.p  the  Fa- 
there  was  J.  P.  the  Father,    and   J.  P.   the  ther,  and  7.  p. 
Son,  the  Plaintiff  in  full  Life,  and  that  he  feal-  tIie  Son. 
ed  and  delivered  to  J.  P.  the  Father,  and  not 
to  J.  P.  the  Son.    Judgment  Si  Aclion9.    It  is 
faid  to  be  a  good  Plea,   and  he  need  not  fay 
Non  eft  fatlum  againft  the  Son,  16  H.j.     But 
fee  Syderfin,  p.  4J0.   Gifford  and  Perkins.    The 
pefendaiit  pleads  the  Obligation  was  made  to 
another,   and  not  to  the  Plaintiff,  it's  ill ;  for 
Jt  amounts  to  Non  eft  fattum,  2  Kek  623.  the 
fame  Cafe 


220  Non  eftFa&um. 


Concerning  the  Date  and  Delivery  of 
Bonds. 

Bond  dared  Jf.  T*\^e  on  a  ^ond  -,  the  Defendant  pleads 
the  24th,  and  8  J  Non efi  fattum,  and  the  Jury  find  fpe« 
fealed  the  cially,  That  the  Plaintiff  declares  upon  a  Bond 
27  dated  the  24th  Day  of  the  Month,  and  that 

the  Obligation  was  fealed  and  delivered  thd 
27th  Day ;  and  utrum  this  (hall  be  accounted 
the  fame  Obligation  on  which  the  Plaintiff  de- 
clares ignorant,  &c  Fer  Cur\  It  fhall  be  ac- 
counted the  fame ;  and  this  is  a  Plea  in  Bar, 
and  not  in  Abatement.  Stiles  414.  Leake  and 
Reynolds. 

Bond  deli-  So  one  Goddard  brought  Debt  on  a  Bond, 
vered  23  Eliz.  datecj  4  Apr.  24  Eliz.  The  Defendant  pleads, 
and  dated  24.  the  inteftate  diecj  before  the  Date  of  the  Ob- 
ligation, Et  ijjint  non  efi  fatlum  Tefiatoris.  The 
Jury  found  the  Defendant  declared  this  as  his 
Deed  the  30th  of  July,  23  Eliz.  but  that  this 
was  dated  as  before,  and  that  the  Inteftate  was 
living  the  30th  of  July,  but  not  the  4th  oi 
Afrtl.  Per  Cur1,  It  is  his  Deed ;  for  though 
the  Obligee  in  Pleading  may  not  alledge  the 
Delivery  before  the  Date,  for  that  he  is  eftop- 
ped  to  take  Averment  againft  a  Thing  exprefs'd 
in  the  Deed,  yet  the  Jury  are  not  fb  eftopp'd ; 
and  that  the  Miftake  of  the  Date  of  an  Obli- 
gation  (hall  not  hurt  upon  Non  efi  fatlum  plead- 
ed.  2  Co.  Rep.  4.  Goddard s  Cafe. 

Repl'  by  Tpe-     Jf.  Debt  was  brought  on  a  Bond,  which  was 

cially  Plead-  fet  fotlh  to  be  made  the  1  ?th  of  November 3 

***&•  2  f  Eliz,.     The  Defendant  pleads  Non  efi  factum. 

The  Jury  find  fpecially  that  it  was  dated  the 

rjth  of  November ,   23  Eltz.  but  it  was  not 

fealed 
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;aled  and  deliver'd  until  the  18th  of  November, 
6Eliz>.  Etfi,&c  Per  Cur9,  This  Verdi£  is 
ound  for  the  Plaintiff,  the  Iffue  being  gene- 
ally  Non  eft  faclum,  it  appears  to  be  his  Deed  ; 
mc  peradventure  by  fpecial  Pleading  he  might 
lave  help'd  himfelf.  Cro.  Jac.  1^6.  Lady  Lane 
;ers>  Pleaall.  n  c    , 

The  Defendant  pleads  Nam  eft  faclum.    The  g3™j 
ury  found  that  the  Defendant  caufed  the  Ob-  feaJed>  an(j 
igation  to  be  written,  and  figned  and  fealed  it,  then  laid  the 
ind  then  laid  it  upon  a  Table,  and  the  Plain-  Bond  on  a 
.iff  came  and  took  it.     Per  Curiam,  This  was  Tabic,  d*. 
:iot  the  Defendant's  Deed  without  other  Cir. 
:umftances  found  by  the  Jury ;  had  the  Ob- 
igor  caft  it  on  the  Table,  and  faid,  This  will 
rerve,  and  the  other  took  it,  it  had  been  good. 
Cro.Eliz,.  p.  122.  1  "Leon.  193.  Chamberlain  and 
Staunton. 

ff.  Bond  dated  3  Sept.  1  Jac.  to  pay  100/.  Topay4j^» 
4  Sep.   2  Jac      Defendant  confeflet  it  bore  »**-« 
Date  3  Sep.  1  Jac.  but  not  deliver  d  till  17  Sept.  n$e^  2jaCi 
12.  Jac.  and  then  fuit  primo  deliberat\    Quer  mo- 
ratur  •   Et  judic  pro  Quer' ;  for  the  B6nd  men- 
tioned in  the  Declaration  is  not  anfoer'd,  and 
the  Bar  naught,    without  taking  a  Traverfe, 
Abfc  hoc,  that  is  was  made  the  3d  of  Sept. 
1  Jac.    Vide  1  Brownl.  p.  104.  Green  and  Eden, 
&Yelv.  138.  , 

Per  Cur,  Though  there  can  be  no  Primo  de.  As  to  fnm 
libera?  before  the  Day  of  the  Date,  yet  after  aeUHrat ' 
it  may,  on  Goddard\  Cafe,  ut  fupra :  But  Con- 
dition to  pay  Money  Three  Months  after  the 
precedent  Marriage  not  had,  isimpoffible,  and 
fo  the  Condition  (ingle  and  good.  3  Keb.  332. 
-Newland  and  Dendy. 

If 


Hi 

Delivery  af- 
ter Condi- 
tion impo£ 
fibleo 


Where  thS 
Delivery  is 
tra  vst  fable, 
or  not. 
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If  the  Defendant  plead  the  Delivery  after 
the  Coridition  impoffible  to  be  perform'd,  then 
is  the  Obligation  become  (Ingle.  Tdv.  138. 
Green  and  Eden. 

If  Evidence  be,  that  the  Bond  was  fealed  t6 
the  Ufe  of  the  Plaintiff,  it  is  all  one  as  if  fealed 
and  deliver'd  to  him.  3  Keb.  738, 739.  Hawtrf\ 
and  White. 

The  Day  of  the  Delivery  of  a  Deed  is  not 
traverfable,  unlefs  it  be  upon  a  fpecial  Caufe  • 
as  if  one  be  bound  in  an  Obligation  dated  primo 
die  OBobr\  to  pay  10/.  at  the  Feaft  of  AIL 
Saints  next  after  the  Delivery  of  the  Obliga- 
tion, and  the  Obligation  is  not  delivered  till  thei 
2d  Day  of 'November  *  Upon  this  Bond  the  Plain- 
tiff declar'd  as  delivei Jd  primo  Oclobr.  Defendant 
pleads  primo  deliberat'  2  Nov.  and  that  he  tendered 
the  ijd  /.  at  the  Feaft  of  All-Saints  then  next 
enfuing,  Abfa  hoc,  That  the  Deed  Was  deli- 
vered primo  Offob*.  Jones  Rep.  66,  Epifcopus 
Norwic1  vers-  Corwaliis. 

Concerning  Obligations  joint  and  fever aL 

Uponajoint  $1  'T^HE  Plaintiff  counts  on a  "Bill  obligatory 
Bil1-  A    made  by  the  Defendant  to  him.    The 

Defendant  pleads  Nan  efi  faclum.  The  Jury 
find  the  Bill  was  a  joint  Bill,  made  by  the  De* 
fendant  and  another  to  the  Plaintiff.  Per  Cur\ 
It's  an  ill  Plea ;  but  he  might  have  pleaded  it% 
Abatement  of  the  Writ,  5  Rep.  ity* 

Joint  Obli-        ff-  The  Defendant    pleads  Non  eft  EaBuni, 

gation.  Jury   in    a  fpecial  Verdift  find  the  Bill  in  hec 

verba :  Whereby  it  appears  that  the  Defendant 

and  J.  S.  fealed  the  Bond,  and  were  jointly 

*  oblige^ 
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obliged,,  and  the  faid  J.S.  yet  alive.     Per  Cur' 3 
Adjudged  pro  (her\  Cro.  Jac.  p.  1 52.  Stead  and 

Moone. 

ff  Three  are  bound  conjunElim  &  divifirn  J  Three  ooani* 
in  an  Adion  againft  Two  of  them,  it's  faid,  and  A&ioa 
they   may    plead  Non  efi  faclum.      14  Eltz,.  a^mftTwo. 
Dyer.  310. 

■  Jfl  C.  is  bound  to  pay  Money  to  Two  joint-  BdndtoTfrd, 
ly,  one  dies,  the  other  furvives,  and  dies,  and  Executors  of 
makes  Executor;   Executors  bring  an  Adion  brjna  duT* 
vers'  C.  and  declare  on  the  Bond  made  to  the  Action. 
Teftator  and  another,  and  avers  hot  that  the 
Teftator  furviv'd.    The  Defendant  pleads  Non 
efifaBum :  It's  an  ill  Plea ;  for  it  was  his  Deed, 
and  the  Matter  of  Variance  goes  to  the  Abate- 
ment of  the  Writ,  and  not  to  the  Adion,  and 
it's  too  late  for  the  Defendant  to  take  Advan- 
tage of  it,  Stiles  78.  Holdijh  and  Chafe.   If  the 
Defendant  had  demanded  Oyer  of  the  Deed, 
and  enter'd  it,  he  might  have  demurred  as  to 
the  Declaration.  Allen,  p.  41.  the  fame  Cafe. 

ff.  Special  Verdid  find  the  Plaintiff  hath  de  giving 
clared  on  an  Obligation  made  to  himfelf  only,  ^j,1?^^ 
without  fpeaking  of  any  other  joint  Obligee,  A£hon  with- 
and  that  the  Plaintiff  as  Survivor  hath  brought  out  naming 
the  Adion.    On  Non  efi  faclum  pleaded,  Quart^  the  others 
h  it  fhall  be  faid  the  Deed  of  the  Defendant  in 
Manner  as  the  Plaintiff  hath  declared  ?  Fer  Cur\ 
The  Plaintiff  ought  to  have  declared  of  the 
fpecial  Matter ;  Non  eft  faclum  in  this  Cafe  is 
no  good  Plea,  for  he  hath  not  pleaded  it  re- 
fpedive  as  to  the  Obligation,   bat  generally, 
Non  efi  factum  fuunt,  which  refers  to  the  Obli- 
gor only ;  and  the  WTue  is  not  whether  he 
made  the  Deed  to  the  Plaintiff  or  not,  but 
generally  whether  he  made  it  all,    This  Plea> 

Hon 
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Fotit  bound 
Et  utrumejue 
mjlrum. 


Jointly 
bound,  but 
feveraily 
fealed,  &c. 


! 


2  bind  quern- 
libit  nostrum. 

Vel  utrum^ue 
nofirum. 


Three  bound 
jointly  and 
feveraily,  and 
pebc  againft 
Two. 


Non  eft  Fa&um. 

No*  eft  faBum,  hath  not  any  Refped  to  the 
Obligee;  for  if  the  Obligee  be  a  Monk,  and 
there  be  another  Ferfon  who  bears  the  Name  of 
the  Obligee,  yet  in  fuch  Cafes  the  Obligor 
cannot  fafely  plead  No»  efi  fattum.  Aliter, 
where  one  is  fued  who  bears  the  Name  of  the 
Obligor,  i  Leon.  p.  322.  Cafe  4^3.  Dennis  and  r 
St.  John. 


If  Four  are  bound  in  an  Obligation  by  thefe 
Words  [Etutrtimqus  noftrum~],  the  Obligee  may 
charge  any  of  thefe  feveraily,  but  if  he  will 
have  a  joint  A&ion  of  Debt  againft  Two  of 
the  Four,  the  Writ  fhall  abate ;  for  if  the  Plain-  \ 
tiff  will  charge  them  jointly,  the  other  Two 
which  are  not  named  fhall  be  charged  alfo  with 
them  jointly  by  the  fame  Deed,  10  H.  7.  15. 
34  E.  3.  Dyer  129. 

If  Two  are  bound  by  joint  Words,  and 
every  of  them  by  himfelf  puts  his  Seal  to  the 
Deed,  this  fhall  not  make  the  Obligation  fe- 
deral, J 1  a  H.  7.  1 6.  So  if  it  be  in  the  Name  of 
Two  joint  and  feveral,  and  they  feveraily  de- 
liver it  at  feveral  Times  and  Places,  this  is  yet 
joint  and  feveral.    8  H.  6.  31. 

If  Two  bind  themfelves  vel  alter  eorum^  this 
makes  the  Obligation  joint  or  feveral,  7  H.  4. 

V  Two  bind  themfelves  Et  quemlibet  noftrum, 
this  is  joint  or  feveral,  2  Rolls  Abr.  148. 

If  Two  bind  themfelves  Vel  utrumque  nofirum^ 
this  is  joint  or  feveral,  for  this  Word  [Vel]  makes 
it  feveral  at  Eledion,  2  Rolls  Abr.  148.  1  Brownl. 
Rep.  p.  121.  Cro.  Jac.  322.  2  Bulfir.  70. 

Three  were  bound  jointly  and  feveraily  in 
one  Bond,  and  the  Obligee  brought  Debt 
againft  Two  >  this  he  cannot  do,  but  he  may 
have  one  Fr&ipe  againft  the  Three,  or  feveral 

Praecipe's 
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ftaclpe's  againft  every  onev^7H  8.6.  Etjingulqt 
wftrum,  i  Broivnl.  12  rk  is  joint  or  feveral.     n 

Three  were  bound  in  a  Bond  by  thefe  Words,  Three  bound* 
'Obligamus  not  &  memlibet  no  fir  urn  conjanBim\  to<j**mkbtt 
itfsl  a  joint  Bond,    and  nor  feveral*.  for  Iheg^l 
Word  [_QHemlibet~\  is  expounded  by  the  Word 
'Conjunttim],  %  Leon.  f.  206.  Wignwe  andWettu 
Wo.  />.  390. 

Though  fundry  Perfons  may  bind  themfelvds  One  cannot 
Ef  quemlibet  eortttn,  and  (b  the  Obligation  frail  bind  himfelf 
>e  joint  or  feveral  at  the  Ele&'ion  of  the  Obli*  to  Threes,  and 
;ee  \  yet  a  Man  cannot  bind  himfeif  to  Three*  [jjc^£ 
nd  to  each  of  them,  to  make  it  joint  or  feve- 
eral  at  the  Election  of  feveral  Perfons  for  one 
nd  the  fame  Caufe,  for  the  Court  would  be 
n  Doubt  for  which  of  them  to  give  Judgment, 
s^hich  the  Law  will  not  fuffer,  5  Rep.  p.  i8>  b* 
Joint  Bond  by  Three,  and  the  Count  gene-  Joint-Bond 
Kb:    The  Jointure  appearing  upon  Oyer  de- by*^rce*an™ 
landed,  the  Court  will  intend  the  others  are  J^S^.-- 
'ead,  or  not  fealed ;  had  the  Declaration  been 
«n  a  joint  Bond,  the  Plaintiff  muft  aver  the 
)eath  of  the  others,   or  that   they  never  had 
saled,    1  Keb.  936.  840.     .See  the  Fir  ft  of 
mnd.i'jt.  Cabei  and  Vattghan,  where  the  Two 
thers  were  named  upon  a  joint  Bond;,  yet  it 
ppear'd  not  that  they  had  put  their  Seals  to  it, 
nd  fb  the  Obligation  was  Tingle;   but  if  the 
therTwo  had  fealed  as  well  as  the  Defendant, 
len  if  the  Defendant  would  have  taken  Adv- 
antage of  this,  he  ought  not  to  have  demurs 
5d,  but  to  have  pleaded  in  Abatement,  that 
le  other  Two  Perfons  had  fealed  the  Oblige 
on,  being  yet  alive,  and  fb  pray  Judgment  of 
le  Bill. 
If  Two  are  bound  jointly,  and  one  is  only  tit  m\fiu$& 
led,  he  may  plead  this  Matter  in  Abatement  of  Joititly,&nd 
ae  Writ  j  but  he  may  not  plead  fikn  tffaBm^  SSJr      - 


2  i£  Hon  efl:  iadfaim. 

£V.  Lit  285.  and  he  cannot  An.'fuch  Cafe  d& 

mur,  Sydetfin  2.  12.  and  if  one  of  the  Obligee* 

be  dead,  besought  to fhew  it  mhis-Declaration 

"-  See  $  Co.  119.  .       \,0' 

Bar.  tKatthe'  *    Two  broughe  Debt  on  Bond  :  The  Defeni 

Bond  was      dai3t't3tead&, ^Trhat  the  Bond  Was  made  to  then2 

made  to        &$  one  A  and  that  they  Three  had  an  Actior 

*hemT^o,    of  Debt  depending  againft   him,    and  pray 

Judgment/  Si -\AUio.    QutYy  ntorMu^   and  ad 

judged  fro  ^u&r\  beeaule  an  Obligation  mad* 

to  TwOj  on  which  they  counted,  cannot  be  in 

tended  an ,  Obligation  made  to  Three ;  and  i 

-it  be  a   plea,  it's  in  Abatement  of  the  BHi 

4Jra.  Ekiz,.  202.  If  an  arid  Hichccck. 

'%  Non  ell  fagafofpecMe. 

•    •  .•  •  n  iii 

JflfcflaSlPftoi  ^SgTOufcipfi^ifl^  T.  G,  ]  in  jpropr'  pecfbtt 

fetinf  pro  eo         c  ;  Jr,  fua  venJ3  &c.  Et  dicit  qd'  ipfe  de  cfc 

^jSKjfio  *  bito  pnediid'-  virtute  fcripti  p^edid:,  pnera* 

fuit  \m"' pro  ^non  debet,  Quia  dicit  qd'  ipfe  (tal'  die  &  art 

Qncr'  no-      '  .no)  vaptid  S   in  Com'  predict'  folvit  pnefat 

mineacquie-  *  R.  predict';  Vigint'  libras  quas.  idem   R.   i- 

tanciepolt     3 ipleriifcSacisJa&ionern  debiji  predicV  de  ipf 

[nde   Et0"     '  T.  -adhue,:&  ibidm'  recepit   &,  predictor 

Quer*pol>ea  ^Tcdp^im  Oblig'atorium  eidetn  T.  in  nomin 

Vi&Armis    ^a-cquiecancie  debiti•illius.adtun1Ci&iibim,  dt 

ill*  deipfo  _    f  liberavit  in  quo  Cafu  fcriptum :  predid'  vir 

Dcf*  abftulir.  t:ifoam  &   effe&uar  totaliter  amirit,  -Et  dici 

c  <€$'  predi&'R.  poftea  icift'  (tali  die  &  anno 

f  iXpMd  S*-prffdi<5fc^fcriptumrilludLVi'.&  Arm 

$  de  ipfoT.  recepit  &  abfrulk,  Etdic'  qdTcrif 

v  turn  illud  non  eft  fa&um  fuurn,  Et  de  hoc 

?  ckc.  Jo'.&c. 

^Uter*  ff.  c  Vel  frc,  Ac  idem  Def  poftea  fcriptur 

*  predid>  cAliial^jaf^  Qd'q;  fcriptum  iJfu 
f  ad  manus  ;8s  jttitffofi'  >prad*& \  Quer*  ibidra 
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'  per  invention'  deven^  Ec  fie  die'  qd'  (crip. 
f'  turn  predicY  non  eft  Ui&um  fuum,  &c.  Vide 
f  i  Browns  Ent.i&y*  Simile  Rafi.  Ent.  180, 
;  Vide  Dyer  yi:, 

jjp  c  Q.d'  Prior  ante  confection'  fcript'  refig- 
1  naflet  Prioratum  &  poftea  abftulit  Commune 
■  figillum  &  fc'  fcriptum,   Et  fie  non  eft  fa- 

j  &um,  Rafi.  Ent.  175). 

Aliter  per  Rafuram  fcrlptl  ObligatoriL 

%  C  PT  predicY  <  Def '  per  J.  C.    Attorn'     Bar. 

-'  XI  fuum  ven'  &  defend'  vim  &  injur' 
1  quando,  &c.  Ec  dick  qd'  predicY  Quer* 
1  Actionem  fuam  predidam  verfus  eum  habere 
r  non  debet,  Quia  die'  qd?  ipfe  die  &  anno 
;  fupradidis  (criptum  predict' pro  predicY  fum- 
1  ma  20  i.  fcribi  fecit  &,caufavit!  ac  illud  con- 
tinens  in  fe  tantnm  fummam  20 1.  figillo  fuo 
r  figillavit  &  pred'  P.  u£  factum  fuum  adtunc 
I  deliberavit,  Et  pred'  Quer'5  uleerius  die'  qd' 
[i  poft  confedionem  figillatibnem  &  deliberation 
:  nem  ejufdem  fcripti  predidus  Quer'  apud  L* 
'  pred'  razavit  (Angh'ce,  did  raze)  &  obliteravic 
'  (Anglice,  put  out)  de  &  ex  fcripco  iilo  predid' 
:  fummam  20 1.  &s  in eodem  loco  fcripfit  & 
I  inferuit  preditY  fummam  50 1,  per  quod  pre- 
5  dictum  fcriptum  ipit  vacuum  IriLege^  Ethoc 
?  parat'  ell  verifi«arf;  tjnde  petit  judicium  fi 
-  predicY  Querf'A<^onem  fuam  predicY  ver- 
bis eum  habere  debeatY  &c. 

*  'Et  predict*  *<2ueY- flic'  qd'  ipfe  per  aliqua     «    j- 

r  „pre,allegat  ab,  AcY6rie  fta  predicY  habend' 

1  precludi  non  t!ebe,tJfQuia  die*  qd*  ante  figil- 

'*'  lationem  &  deliberatiohem  fcripti  predicY* 

pred  id:' fummam  20 1.  de  &  ex  fcripto  pre- 

^did'  razat'  &;  obliterat'  fuit  6c  in  loco  ejufdem 

Q2,  *fumme 
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c  fumme  prediclia  fumma  30  I.  tarn  per  afleti- 
'  fum  ipfiusQuer'  quam  predict  DeP  in  fcripto 
€  prediclo  fcript'  &  infer t'  fuit3  Qd'q;  poft> 
c  quam  predicta  fumma  30  ].  in  fcripto  predido 
c  fie  ut  prefertur  fcript'  &  infert'  fuit  predict:' 
€  Def  die  &  anno  fupra4iclns ,  apud  L.  predi- 
€  clam  fcriptum  predictum  eidem  Qu.er'  ut 
Traverfe.       *  factum  (bum  deliberavit,  Abfq;  hoc  qd' pred' 

*  J.  pod  confectionem  figillationem  6c  delibe 
€  rationem  fcripti  predict'  razavit  aut  oblitera- 
€  vit  e  fcripto  predi&o,  predicV  fummam  20 1 
1  pro  lit  predicY  C.  fuperius  allegavit,  Et  hoc. 
c  &c.  Undo  petit  judicium  &  debitum  fuum 
c  predicY  unacum  dampnis  fuis  occafionede 

*  tendon'  debici  illius  fibi  adjudicari,  &c. 
Rejo\  <  Et  pred'DeP  ut  prius  die'  qd'  pred'Quer 

'  poft  confection'  figillation'  &  deliberation 
■  icripti  predicli  razavit  &  obliteravit  e  fcriptc 
f  predi&o,  predicY  fummam  20  I.  modo  & 
c  forma  prout  ipfe  fuperius  allegavit,  Et  d< 
€  hocpon'fe  fuper  Patriam,,  Et  predict' Quer 
€  fimiliter.,  Jo'  precept'  eft  Vic'  qd'  Venire  Fae 
<  hicr  &c.  Vide  Bro.  EUdivrv.  177.  Simil< 
c  l  Broivnl.  90. 


Where  the 
Deed  by  Ra- 
zure,&c.  be- 
comes no 
Deed. 


Razuretothe 
whole. 


Ncre,  That  in  all  Cafes,  when  the  Obliga 
tion  was  once  a  Deed,  and  afrer  (before  Actioi 
brought)  becomes  no  Deed.,  either  by  Razure 
Addition,  or  other  Alteration  of  the  Deed,,  0 
by  breaking  off  the  Seal,  in  thefe  Cafes  it 
faid,  the  Defendant  may  fafely  plead  Nonq 
faBum ;  for  at  the  Time  of  the, Plea,  which  i 
in  the  prefent  Tenfe,  it  was  not  his  Deec 
5-  Rep.  rip. 'Wbelpdale\  Cafe. 

If  a  Deed  bp  razed  in  the  Date  after  the  D< 
livery,  it  goes  to  the  whole,  j  Rep.  23.  Ma 
tkewforisCdfe.    See  after. 
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ff.  c  Qd'  poft  deliberationem  fcripty„verbrjrn  Four  made 
(  (Four)  fuit  ralat*  8z  verbum  (Forty)  infcript'  Forty. 
\  fuit,  &c.  lUmffon  i Si . 

ff*  f  Similefor  the  Razure  of  the  Date  of  Re- 
r  Jeafe,  Pi.  Gen.  546.  ; 

:  ff  c  Qd'  fecit  Relaxation5  de  Arrerag5  Red- 
'  die'  &  non  de  Ingreffu  in  terras,  2  Co.  7. 


ff.  Smile  for  Razure  in  the  Date  of  a  Wri-  J*™!*  b*. 
ting,    Bro.  Vttd.  fym     Rep?,   That  the  Ra,  foieDe]iywy- 
zure,  &c    was  before  Delivery,    and  IlTue 
thereupon*  (Ante.) 

ff  Simile  de  Villa  K   and  Villa C.  put  inks 

Place. 

ff. (  Qd'  per  Bill*  cogn'  fe  debere  M,  in  xliii/.  Raz.ure  afh* 
c  Et  M.  in  vita  fua  poft  deliberationem  rafit  DeIim^ 
e  Biir  &  fee' Lram' x.  poftLiteram  1.  &  fie 
*  fecit  fummam  lxiii/.  Repl  qd'  DeP  cognovit 
c  fe  debere  M.  lxiii/.  And  traverfes,  that  M. 
razed  the  Bill  after  the  Delivery.  Vide  1  Mod. 
Intrand?  189.  Simile  Bro.  Red.  26 0,  Simile  dg 
razura  in  Billa.     Tl.  Gen.  2J9.- 

ff  Debt  upon  a  Bond  of  7,0 1,    Bar,  That  *oh  made 
he  made  a  Bill  to  the  Plaintiff  of  20  /.  and  that  7°  * 
the  Plaintiff  after  fealing  put  the  Figure  [7]  in 
the  Place  of  the  Figure  £2].     Vide  1  Browns 
Ent.  179. 

c  Et  fie  idem  Def '  die'  qd'  idem  fcriptum 
c  predict'  fummam  70 1.  in  fe  continens,  non 
J  eftfa&um  fuum,  Et  de  hoc,  &c.  Id.  198, 


Q  3  Mit& 
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'Afaer  pfr>I»terlmeaiio$m  BUI. 

Jf.  €  /*~\tJa  ndo,  &c.  Ecdic'qd' ipfe  de  debitc* 

c  v^/^predicY  virtute  bille  predict  onerari 

c  riori  debet  quia  die'  qci5  ipiepredidbovicefimo 

e  primodiejunii  Anno,  &c*  fopradiclo  apud  Li 

*  predict'  figillavit  &  ut  factum  fuum  delibera- 
-'vir  quandam  Billam  Obligatoriam  per  quam 

c  idem  Jo.  cognoviflet  fe  debere.puefaf-Ja;-  ;  h 
c  folvend'  ei  ad  vel  fuper  predicV  Feftum  diem 

*  fan<5H  Lawrencii  tunc  prox'  leqaen'  dat*  ejuf 
'  dem  Bille,  Et  ad  eandem  fbluticrnem  bene  & 

*  fidelifer  faciend'  idem  Jo.  obligaffet  fe  hered? 
c  Executor' &  Adminiftratoresfuospen  eandem 
c  Billam,  Et  idem  Jo.  ulterius  die  qd'  poft  ffi 

*  gillationem  &  Ueliberacionem  ejufderri  Bille 
c  ac  pi  oxim'  poft  hec  verba  Anglicana  in  eadera 
c  Billa  content'  videlt*  (for  the  which  Payment 

*  i$e%  -abd  truly:  tfc 'be  made j:f~l?in}l:m~ey  my  Heirs y 
€  Executors^  Jidminifir at ots^~4rid:''jl Jjignsy  firmly 
c  bythefe  VtefeMs.)  Predi&itf;JaJfcribi  fecit  & 
c  interlineavit   inter  duodecimaim-  lineam    8t 

*  tertiarn  decimam  lineam  ejurdem  Billet  hec 
e  verba  fequen5  (in  y  I.)  Ec  lie  idem  Jor  dicit 

*  qd'  Billa  predi&a  hie  in  Cur5  prolat'  a c  poft 

*  figillationem  &  deliberationem  ejufdem  id 

*  forma  predid'interlineat'  &  predicVaF  verba 

*  (in  Sept5  iibris)  in  eadem  Bill*  interpofit'  & 

*  fcript3,  non  eft  fa&um  fiium,,  Et  de  hoc  pon' 

*  fe  fuper  PatriarrV  Et  pre&'G.  fimiliter  Jo\,  &c. 
f  Vide  i  Bretons  Ent.  199, 


Sipiile, 
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;  Simile,  becauft ft  he Bill  ms  interlined 
after  Sealing, 

$  '  /""XUando^&c.  Et  dic'qd'ipfe  de  debito  jliur.fot 
'  Vj^  predid'  virtute  Bill7  predict'  onerari  Words  inter. 

[  non  debet  quk^ic'^qd'  poftquam  idem  Def* lined' 

j  figillavit  &  deliberate  Billam  predid'  pre-f 
fa?  Quer'  in  Bitla  ilia  de  novo  fcript'  &  inter- 
linear' fuit  in IhiSr  verbis  videlt',  falfcfi&tl  &&.]      >V     )  . 

■  Pep  quod  Biila  Ula  fie  de  novo  fcdpt*  &  in^ 
teriineat' vim  fuatfi  p^didic,  EsfieJidafca  £>ef? 
die'  qd'  Billa  predi^  non  eft  fa&um  fiium, 
Et  de  hoc  pan' fe  fuper  Pas^m,  Et  predid> 
Oper'  CimiM,  Idea.,  &c.    Vide i  ModAn- 

^■trand^i^Oi  Vide $f#&  277. 

- 
'  1  .... »  .    .  .  •  1 

Simile  al  Indentur*  caufa  Interlmeatioms. 

ffl   T^Ebt  upon  a  Bond,  with  Condition  for  Simile  $ofl 

JL-/  Performance  of  Covenants  in  aivla*  °Zer* 
denture,  •  DeP>  p&! .  auditum  ifaripti  pr$-  -  r 
did,  &c.  Et  ei  legitur,  dec  Pet'  etiam  ai|- 
ditum  Co^ditiqn'  ejufdemfcripti,  Et  ei  legi- 
tur in  hea  verba,  (The  Condition,.  &c.)  Qua 
%  leda  8c  audita  idem  DeP  die'  qd'  jpfe  de  de- 
btfP  p redid'  virtute  fcripti  predid  onerari 
1  non  debet  quia  die5  qd'  poft  figillation'  Inden- 
\  tur'  predid'  int'  predid'  Quer'  &  prefat'  DeP 
5  int'  hec  verba  in  eadem  Indencur'  menc' 
c  videlt',  (granted  in  and  hy  the  [aid  Deed  in* 
c  dented  as  aforefaid3)  &  hec  verba  in  eadem  In- 
*  dsnttir'  finuliV  menc'  (To  have  and  to  bold)  hec 
f  verba,  videlt'^  (as  alfo  one  other  Grift-Mitt,  there 
f  alfo  hilt  and  eretted)  per  predid'  Quer'  a  pud 
*CS.  predid'  fcript'  &  interlineat'  fuer',  Per 
*'auoJ>  Indenture  predid'  omni  fuo  caret  ro- 

Q  4  '  bore 
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'  bore  &  effe&u  &  vacua  in  Lege  devenitf| 
c  Et  de  hoc,  .&c.   Idep,  &c>     Vide  i  Browns 
€  Enf.  182.     Vide  iSfiwvi8o.;  2  Mod.lntr.  221, 
I  Cl.Jf.92. 

Defeafanee.  2^-f^  If  the  Condition  of  an  Obligation  be^ 
altered,  op  interlined,  this *  (half  avoid  the  Ob- 
ligation as  Well  [as  the  CDotidfcibnv  Alitefin  a 
Defeafanee,  fc&  H.  8.  Dyer  27.  k 

Special Ver-      ■/  In  Debt  on  Bond,   the  fpecial  Verdift 
di&  was,  That  the  Defendants  were  bound  to  the;1 

Plaihti-fF,-'   being   Sheriff^;    in  60 1.    (Noverfat 
nosy  &v.    Uneri  B.W.  Ar°   in  60 1.  &c.)  witH 
Condition  to  appear  ;^gfid  after  the  Delivery,, 
thefe  Words  '{Uic  Com'  Oxbn']  -were  inteFlin'di 
without  Notice  or  Command  of  the  Plaintiff^ 
Et  uttumfaBttm  %r edict*  fit  faff um  predicl*  H.  ig- 
norant, &c<.  . 
Kon  eft  faStum      Per  Cur,  1.  When  a  lawful  Deed  is  razed, 
after  a  Deed  by  which  it  becomes  void,  the  Obligor  may, 
razed,   •  •-■      pleaded  JStont ft  factum,  and  give  the  Matter  im 
Evidence;  -for  at  the  Time  of  the  Plea  pleaded: 
it  is  not  his  Deed. 
Deed  altered       2.  When  any  Deed  is  alter'd  in  a  Point  ma- 
withoutthe   tetialby  the  Plaintiff  himfeif,  or  by  any  Scran- 
5?Obl         ger^  without  the  Privity  of  the  Obligee,  be  it 
lgee'   by  Addition,  Razing,  Interlineation,  or  draw- 
ing a  Pen  through  the  Midft  of  any  material 
Word,  by  this  the  Deed  becomes  void  :  As  If 
one  be  bound  in  10/.  and  after  Sealing,  10/.  is 
added  to  make  it  20  /.  it's  void. 
....       .    '   • 

If  in  Words  So  if  the  Obligee  himfelf  alter  the  Deed 
not  material  by  any  of  the  faid  Ways,  though  it  be  in 
by  a  Scran-  Words  not  material,  yet  the  Deed  is  void  :  Bui 
^er*  1  if  a  Stranger  without  his  Privity  alter  it  in  a 

Place  not  material,  it  fhall  not  be  void.    And 

Xq 
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kiri  thePrincipal  Cafe,  the  Ad dirtion  being  in 
J  Point  not  material,  and  by  a  Stranger,  Judg- 
lent  was  given  for  the  Plaintiff^  Btnedift  Wmcb- 
fates  Cafe. 

lef  placita?  quod  fifty?  Obligator y  figiUa? 
&  Helibera?  fait  cum   fpaciis  &  inter- 

Wff/f. 

.. 

QUando,  &c.  Et  petit  auditum  Icripti  (dec.)  ^iterat*  pcr 
jDetit  eti'am  auditum  Condition  ejufdem  je  Eftranger* 
leripci,  Et  ei  legitur  in  hec  verba.     IT.  (The 
Condition^  8zc.)  Quibus  lc<5tis  &  audit'  idem  G. 
dibit  qd'  ipfe  dedebito  pred'  virtutefcripti  obli- 
gator' predi«5t' one rari  non  debet  quia  dicit  qd' 
:  ipfe  pred'  ( tali  die  &  Anno)  ftiprad'  apud  Lon- 
don' pred'  in  Parochia  &  Warda  predict'  fcript* 
obligator' pred' in  narr' pred'Tpec' cum  Con- 
dition' predict'  diverfafpacia  &  interval  la  (An- 
glice  Blanks  and  S 'paces)  in  fe  contineo'  videlt* 
:  unum  fpacium  in  quinta  linea  ejuftiem  Condi-    •?. 
:  tionis  inter  hec  verba  (One)  &  (Tracy)  &  aliud 
:  fpacium  in  eadem  linea  inter  predict'  verbum 
:  Tracy  &  hoc  verbum  un)  &  a  1'  fpacium  it* 
'  eadem  linea  inter  hoc  vorbum  Warwick  &  hoc 
E  verbum /or,  &  al'  fpacium  in  feptima  linea 
r  ejufdem  Conditionis  inter  hoc  verbum  (faid) 
E  &  hoc  verbum  Tracy  in  initio  feptime  linee  & 
c  al'  fpacium  in  tertia  decima  linea  ejufdem 
c  Conditionem  inter  hoc  verbum  (faid)  &  hoc 
s  verbum  Tracy,  Et  fcriptum  iHud  cum  Con- 
f  ditione  iit'  diverfa  fpacia  &  intervalla  pre- 
I  did:5  in  fe -contineo'  adtunc  &  ibidem  ftgiHavit 
| ■.  &  ut  fa&um  fuum  cuidam  L.  G.  ad  ufum 
4  ejufdem  T.  &  eidem  T.  deliberand'  delibera- 
4  vit,  Et  idem  G.  ul terms  die'  qd'  poft  fcripti- 
4  onem  figillationem  &  deliberationem  ejufdeiri 
J  fcripti  per  pred'  G,  cum  Conditionem  eju£ 
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1  dem  cam  fpaciis  &  intervallis  pred'  in  dadefnn 
c.Conditionem  exiften'  predict'  L.  G.-apiid 
c  London'  predid'  in  Pa-roch'  &  Wacda  pro* 
'  diesis  fcripfic  &  impofuit  in  primofpacictejuf- 
c  dem  Conditionis  inter  predid'  verburn  (One, 
Vid.  Rob.  f  *!  predidurrt  verbum  {Tracy ,)  hoc  Verfy*(rl 
Ent.  233.  c  ($$*J  & .  *n  fecundo  fpacio  ajufdem Condi- 
c*  tionis  inter  predict'  verba  (Tracy)  &gl  ^ec 
c  verba  (0/  Ragky)  &  in  tertio  fpacio  in  }e  incet 

*  predid'  verba  (Warwick  and  for)  hocrver. 
(  bum  CE/iftJ  &  in  quarto  ipacio  inde  jn  piAT 

*  feptima  Jinea  inter  predid'  verba  (faid)'8z 
1  (Tracy)   hoc  verbum  (7^)  in  quinto  fpacio 

*  ejufdem  Condition*  inter  predid'  verburrt 
'  (fad)  &  predid'  verbum  (Tracy)  hoc  verburri 

*  (ffiUiam)  fcripfit  &   impofuit,  Et  hoc,  &c: 

*  undey&c.  q 

Repr,  Quod       *  Prechidi  non  debet.  Quia  die'  qd'  bene  8i 

fpacia  &  in-    f,  verum  eft  quod  fpacia  &  intervalla  predid* 

tervaHareli£t* «  fuer  'm  Condition'  predicV  fuperiusfpec'  tem- 

fuer  cum       1  pore  fkillationis  &  delibera tionis  fcript'  abli; 

c  gator  predict  prout  idem  G.  lupenus  allegavit 

c  fed  ulterius  idem  T.  dicit  qd'  ante  tempus 

f  ligiltationis'  &  deliberationis  ejufdem  fcripti 

5  obligat'  in  narr'  predid'  fuperius  fpec'  fcir* 

*  predid?  vicefimo  die  Maii  Anno  Regni  didi 
f  Domini  Regina  nunc  38.  fupradid'  apud 
S  London' predict'  in  Parochia&  Warda'  predi 
fc  df$,  predid'  G.  confentivk '&  agreeavit  qd' 
c  p redid'  L.  G.  poftquam  idem  G.  fcripturn 
c  illud  figillaret  &  ut  fadum  fuum  prefat'  L-G. 

*  ad  ufttm  ejufdem  T.  &  eidem  T.  deliberand' 
c  deHberaret,  Et  antequam  idem  L.  G.  delibe- 
Q  raret  idem  fcripturn  obligator'  eidem  T.  fpa- 
c  cia  &  intervalla  predid'  in  Condition'  pre- 
c  did'  predido  tempore  (igillationis  &  delibe- 
'  ration'  fcript'  ill'  in  forma  predid' 'relid'  imi 
c  pleret  (Anglice  (houldfJ  up)  cum  verbis  pre- 

c  dictis 


Non  eft  Fa&um.  2135 

dictis  in  fpaciis  &intervallis  predicV  (cript* 
&  impofit'  per  quod  idem  L.  G.  poft  predicV 
figillationem  &  deiiberationem  fcrip^  obliga- 
tor,  &  antcquam  ip'm  L.  G.  deliberaffet  feript' 
obligat'  ill'  prefat  T.  fpacia  &  imervalla  pre-  :  L2 

did'  in  predicV   Condicione  predicV  tem- 
pore figillationis  &  deliberationis  fcript'  pre- 
dicV in  forrda  predicV  relicV  ajpud  London* 
pred'  in  Paroch'  &  Warda  predicts  cum  veri 
bis  predicts  in  eifdem;  fpaciis  &  interyailis 
fcript'  &  impofit'  impievit  (kngWosdidfi'fup) 
modo  &  forma  prow  pred'  G.  fuperius  placi* 
tando  allegavit,  Et  hocv&c.  Uncje,  &c. 
i 5  Et  predicV  G.  ut  pr'iusdie'  qd'  ipfe  idem  G."  ReJo\  Per 
predicV  vicefimb  die  Maii  Anno ^8,  fupradicV  manwention' 
apud  London  predicV  in  Paro.chi*  &  Warda  j£a? %    r 
predict  fcript -obligator  predict  in  nar^  pre-  cac'Quer. 
dicV  fuperius  fpec'  cum  predicV  Condition' 
predicV  feperaP  fpac'  &  interval!'  inbarr'  ip- 
fius  G.  fuperius  mentionat'  in  fe  continent' 
fcribi  fecit  figillavit  &  ut  fa£um  fuum  prefat' 
L.  G.  ad  ufum  predicV  T.  &  eidem  T.  deli-  * 

berand'  deliberavit  modo  &  forma  proutidefn 
G.  fuperius  pJacitandoallegavit,  quodqus  poft 
fcriptionem  figillationem  &  deiiberationem 
ejuftiem  fcripti  per  ipfum  G.  cum  Condition' 
ill'  cum  fpaciis  &  intervailis  predicV  in  eadem 
Condition'  exiften' predicV  L.G.  apud  L.  pre- 
dicV in  Paroch'  &  Warda  predicV  fcripfit  & 
impofuit  eifdem  feperalibus  fpaciis  &  intervai- 
lis predict*  feperalia  verba  in  predicV  barr' 
ipfius  G.  fuperius  mentionat'  modo  &  for*  Traverfe. 
ma  prcut  idem  G.  fuperius  placitando  limiliter 
allegavit  abfq;  hoc  qd'  ante  tempus  figillationis 
&  deliberation'  predicV  fcripti  obligator'  in 
narr'  predicli  fuperius  fpec'  predicV  G.  con- 
fentivk  &  agreeavit,  &c.  (ut  in  Replication') 
ufq?  (jhould  fill  it/)  cum  verbis  predict'  in 
4  «  fpaciis 
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*  fpaciis  &  intervallis  predid'  fcript>  &  impofit 
4  modo  &  forma  prout  predid'  T.j  fuperiu 

*  replicando  a'Hegavit.  Et  hoc,  &c.  Unde 
4  &c. 

Surrefo',  Per  *  E*  p redid'  T.  dicit  qd'  ante  tempus  figil 
manutcntion'  Elation'  &  deliberation'  predid' fcript'obligat 
Replicat',  Et c  in  riarr'  predid*  fuperiusfpec' predid'  G.  con 
gut  fepcr-    *  ferKivit  &  agreeavic  qd3  pred'  L.  G.  poftquan ' 

4  idem  G.  fcript'  ill'  figillaret  &  ut  fadum  fuurr ! 

5  prefat'  L,  G.  ad  ufum  ejufdem  T.  fceiden1 
4  T,  deliberand'  deliberaret  &  antequam  idem 
4  L.  deliberarec  idem  fcriptum  obligator*  ei 
4  detn  T.  fpacia  &  intervalla  predid'  in  Con 

*  ditionem  predid'  predido  tempore  figillation 
4  &  deliberation'  fcript'  ill'  in  forma  predid 
c  relid'  impleret  (Anglice  fhould  fin  up)  curr 
c  verbis  predidis  in  fpaciis  &  intervallis  predid 
c  Icript'  &  impofit' modo  &  forma  prout  pred 
f  \f\  fuperius  replicando  allegavit,  Et  hocr  &c 

*  Jo.  &c.   Vide  Rob.  Ent.xty  234. 

Space  loft  for  If'  The  Defendant  pleads.  That  at  the  Time 
the  Day,  of  the  Delivery  there  was  not  any  Day  written 
in  the  Deed^  but  a  Space  left;  and  after  ihj 
Delivery  the  Plaintiff  put  in  a  Day,  Et  iffim 
non  efi  faftum:  The  Plea  had  been  better  tc 
have  fet  forth  the  Special  Matter,  fer  quot 
Siriptum  pred *  per didit Effete &  Judgment  J 
A&i&y  Moo.  ».  8.  Sed  Vide  Moo.  80. 

Implication,  ff*  The  Defendant  pleads,  Thaifatium  pred 
was  made  and  delivered  without  a  Date,  anc 
afterwards  the  Plaintiff  put  a  Date  thereto. 
Et  iffint  non  eft  fa&um,\t  was  adjudged  an  il 
Plea  ;  for  he  firlt  confeffeth  it  to  be  his  Deed. 
by  faying  faftum  pred\  and  afterwards  denie; 
it>.  he  might  have  laid,  Non  eftfaQum  generally. 
Cro.Ellz*  p>  8qo.  Coffey  and  Turner,. 

s  Qui- 
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c  Quibus  ledis  &  auditis  idem  H.  dicit  q<F  Simileperde- 
onerari  non  debet  quia  dick  qdr  poft  con-  letiorf  &ob- 
fecfcionem  fcripti  predi^V  &  poft  deUberation'  %g™£ 
ejufdem  predidus  J.  inter  hoc  Anglicanum  ver-  fa^A 
bum  aut  didionem  fcilt'  (Caftments)  &  hoc 
Anglicanum    verbum   five    didionem  Tcilt^ 
(without)  in  indorfament'  predid'  fpecificat' 
obliteravit  &  delevit  hec  Anglicana  verba  aut 
didiones  fcilt'  (except  Caftments)  &diverfa  alia 
Anglicana  verba   continen'  in    toto  unam 
lineam  in  indorfament'  predid'  tempore  de- 
liberations fcripti  predid'  fpeeificat'  ex  pre- 
:  dido  indorfamento  per  quod  fcriptum  pre- 
"  didum  vim  fuum  &.  effedum  caruie  &  va- 
r.  cuum  devenit,   Et  hoc  paratus  eft  verificare, 

I  Precludi  non  quia  die'  quod  ipfe  poft  con-  M%^ 
fedionem   fcripti    predidi   &■  deliberation'  vicnecdclevj"c 
ejufdem  inter  hoc  Anglicanum  verbum  aut  prour>  &c.  Et 
didionem  fcilt'  (Caftments)  &  hoc  Anglican'  Exic'faper- 
verbum  aut  didionem  fcilt'  (without)  in  in-  inde. 
dorfament'  predido'  fpecificat'  non  obliteravic 
nee  delevit  hec  Anglicana  verba  aut  didiones 
fcilt5  (except  Caftments)  fc  diverfa  ajia^  Angli- 
cana veiba  aut  didiones  continen'  in  toco 
unam  Hneam  in  indorfament'  predidto  tem- 
pore deliberationis  fcripti  predidi  fpecificat* 
€  ex  predido  Indorfamento  prout  predid'  T. 

*  fuperius  allegavit,.  Et  hoc,  &c.     Vide  Bro. 
\  Red.  202.   Simile  ;  Brownl  ig.y..   •       -       ■   . 

j!  Quando,  &c.  Et  petit  audicum  fcripti  pre.  Non  eft 
c  did'  &  ei  iegitur.,  &c.  petit  etiam  auditum  In-  fr&am  fp*-, 
|  dorfamenti  ejufdem  fcripti  &  ei  iegitur  in  hec  g^*^ 
4  verba,    if  The  Condition,  8zc   Quibus  ledis  Condic;on» 
4  &  aaditis  idem  Hi  dicit  qd'  ipfe  de  debito  pre- 
4  dido  virtute  fcripti  pred'  onerari  non  debet  qui 
JF  dicit  qd'  ipfe  die  &  anno  fupradidis  apud  Lon- 

*  don'inParochia &  Wardapredidis  perquod- 

4  darn 


! 
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c  dam    fcrjptum  obligator'   de   predicta  Tumi 
;  ma  vigioti  iibrar5  prefat'  R.  facere  fe  conceflii 


4  Gonditionem  fequen*  in  fe  conrinen'  vi&elicej ' ., 
c  quod  fi  idem  H.  Executor'  vel  Adminiftratot ' , 
c  lui  fblverent  vel  folvi  caufarent  prefat'  R.  de^; 
c  cem  libr.as  Jegalis  monete  Anglic  modo  85  \ 
f  forma  fequen'  videlr'/quinqj  libras  inds  fufj  l 
c  vicefrmum  quarrum  diem  Jtrnii' tunc  proxini:l[ 

*  fequerf"  dat'  ejufdem  fcripri  qui  tunc  foret  io  [ 

*  Anno  Dom\  (&c)  Et  aV  20  s. fiiper  vicety  ' 
x  mum  quar turn   dierri  Junii  extunc  prox'  fs. 

c  quen',  Et  fie  deinceps  annuatim  (uper  vicefi. 
v  mum  quarrum  diem  junii  20  x  quouh 
c  eflfent  foiut'  tunc  fcriptunr  i.ilud  p 
v<  heretur  alioquin  in  fuo  rebore  permanet  & 
c  effecto,  Et  idem  H.  dicit  quod  ipfe  tenv 
}qV;  Homo  c  p0re  confedionis  fcripti  predid7  perprefat' 
aicus  _&'_  c  r  n5c  in  Cur7  prela? fuit  homo  laicus rgr  mi- 


m 


*  idem  H.  le&ur'  &  exposition*  ejufdem  fid  em 
c  adhibens  &  credens  fcriptum  illud  conditionem 
f  predict'  per%ipfum  fuperius  recitat'  &  non 
'*'  aliam  in  fe  cohtinuiffe^cyrri  fie  non  contfnujt 
c  fcriptum  iilud  figillavit  3,c  illud  uc  .factum  fuum 
<Aprefat*  R;  adtunc  ,&  pid^m '^liberavitj  Ec 
4  fie  idem  If.  dicit  qu6d  fecijttim  predicV  hie 
c  in  Giir7  prol.at"  conc^tiprTeiti  predidam  per 
c  ipfurtiltt  fuperius  in' foVma  predid'Tecita^ 
<  in  fe  mtnin*  ContinenS  non  eft  EBt&Ki 


<  in  fe  minimi  cpntinens  non 
*  Et  de,  hoc  pon'  fe  flip'  pri 


5fa  S,        *  Et  de,  hoc  pon'  fe  ftip  .priamV  Et  pred*  ft. 

*  fimflitV&c.  Jo:.  &c.   Vide  'Tbmpf.  En.  173. 


v 


Non  eft T-a&um,  &3> 

Miter, 

Uibus  le^tis  &  auditis  idem  W.  Def  DeP,  Homo 
die  qd'  ipfe  de  debo.  pred.  virtute  laicr.s  &  mi- 
s  fcripci^pred'  onerari  non  debet  qufe*  dic'sqef  ni*ne  luera- 
ip/ejefthomo  laicuk.&  mioime  lit^ratus  ac  qd'  tus' 
tempore  confe&ion'  fcripti  pred'  idem,.  W. 
mutuat  fuit  de  eodem  H  5  L  folvenduiti  eidjera 
H.  ad  Feftum  Annunc'  beat'  ManeVtrfeiriis  time 
prot'  fequen'  Quodiq;  pred'  fcript'tobr  adtunc 
'ifihi  b£t?  &  exponY  fuit  qcafi  fcript'  obi'  de  pre a 
ipenal':  iumma  de  10  /.cum  Gonditidne  pro'To- 
ludone  ,pred'  £  /.  ad  pred'  FeiV  Amninc'  beat* 
Marie  Virginis  tunc prox'  fequen'in5  pred' tunc 
Dorno  malionnal'  ipiius  F.  in  H.  precTfuperius 
v  nominac'  per  quod  idem  W.  credens  fcriptum 
illud  fuiffeicript'obl*  continens  in  fe^quod  idem 
W.  tent'  fuit  eidem  H.  in  pred7 1  o  /.  cum  Con- 
ditiqqe  ^pro  foiutione  pred'  5  /.  adprevd'  Fed* 
rAnnahcY&c.  tunc  prox*  fequenVin  pred' 
Dorno  manKional'  ipfius  F.  in  H.  pred.  icrip- 
turn  illud'  prefat'  H.  figillavit  &  illud  prefar  H. 
c  deiiberavit,  Et  fie  idem .  W.  die  quod  idem 
i  fefiptum  hid  in  Cur  prolat'  Condidon'*pred' 
b  per  ipfum  W.fuperius  recitat1  in  fe  minimeeonti- 
^  »n®nJ  non  eft  factum  fuum,  Et  de  hoc  pon 
*fo&p'  Priam',  &c.  Viae  1  Browns  Ent.  198, 
%?iuMod.  Htr.  206. 

•    i  Idem,  I  Browns  Ent,  t  98.      Executor 'pie ad  1  Special*  non 
ttffedal,'  hon  eft  fadum,  becaufe  the  Tcftaior  he-  «**&&"»  p« 
tn&g  Homo  laicns  81  rhinime  literacus,.  iflfeMo-    x?cutor- 
''\milfy  fealed  and  delivered    to   the  Ffaintffi:  & 
\  Letter  of  Attorney  concerning  the^PojjlJJlon  of  fqjne, 
c  Tin  Works,  it  being  fo  read  and'  expounded  tc 
I  him*,  Cum  idem  fcriptum- tarn  pred'  Ltarr/' At- 
| torn*  quam  pred-  fcript*  obi'  de  pred*  de^ito 
\  jc*o.£- imk continuant,  idem Icrsptutn figiJlavit, 

*l       .....     A  ft. 

*  ac 


lid 
C 


b 
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c  ac  illud  ut  factum  fuum  prefat'  W.  adtunc 
€  &  ibidem  deliberavit,  Et  fie  idem  R.  die 
c  quod  pred'  fcriptum  per  pred'  W.  hie  irj 

*  Cur'   prolan'  plus  quam:  pred9    Lrani?  Ac 

*  torn'  videlt'  pred'  fcript'  obi*  de  pred'  de- 

*  biro  100/.  in  fe  conrinens  non  eft  fadturd 
€  fuum,  Et  de  hoc  pon\fe  fuper  Priam',  &c. 

Repf  «r  Re-      /*  c  &E  per  Rekafe>  Repl'  quod  ipfe  laicuS 
leafe.  c  conceflit  facere  relaxation*  de  Debito  tantumv  {a 

I  Et  fie  fibi  led'  &  expofiY  fuit  per  quod  ide!nf 
'  J.  D.  feriptum  illud-credensipfum  per  idem 

*  fcriptum  nuliam  aliam  Adionem  preterquam 
c  Adiones  Debiti  tantum  prefat1  B.J.  &c.  re- 
c  laxafle  figillavic,  Et  fie  dicit  quod  fcriptum 
c  illud  plus  quam  rehxationem  Adion'  Debit* 

in  eo  continens  non  eft  fadum  fuum,  EthocJ 
I  pet',  &c.     Vide  Rafi:  Evl9i.  a. 

Bar,  that  the  Writing  was  read  to  him 
as  for  io  Marks  only,  and  not  for 
20  I. 

Bar.  €     A     Ven',  &c.  Et  dicit  qd'  ipfe  de  Debito 

c  -IJL*  predid' virtute  fcripti  predid'  onerari 

*  non  debet,  quia  dicit  quod  ipfe  die  &  Anno 
'  fupradidis  apud  C.  per  quoddam  fcriptum 

*  fuum  obligatorium  de  decern  Marcis  tantum* 
c  prefat'  C.  ad  pred'  Feftum  folvend'  teneri  fe 
<  conceffifTet,   Et   dicit  quod   ipfe  eft  homa 

laicus  &  minime  Hteratus,  quodq;  fcriptum 
€  predid'  hie  in  Cur'  prolat'  fibi  ledum  fuit 
'  &  Anglice  expofit'  quafi  continens  ipfum 
'  A.  in  decern  Marcis  tantum  prefat1  G.  obli- 
€  gatV .fiiiffe,  per  quod  idem  A.  credens  fcrip-* 
'turn  illud  de  decern  Marcis  tantum  fieri, 
^  idem  fcriptum  figill.avit,  '-&  fie  idem  A.,  dicit 
I  J  quod 
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.  ■* 

qd'  fcriptum  predicY  hie  inCur'prolat',  con- 
tinens  ipfiini  A.  in  diet'  vigint'  libr'  prefat* 
C.  ceneri,  non  eft  factum  fuumv  Ee  de  hoc 
pon'  fe  fuper  Patriam,  Et  predicY  A.  fimi- 
iiter  Ideo,  &c. 

c  Vide  Raft.Ent.iSo.b.  Simile  per  duos  DeP, 
Hanf„  Em.  109. 

ff.  Simile,  For  that  the  Indenture  was  falfely 
Jadand  expounded  to  him,  i  Mod.Intr.  189. 

f  Quibus  ledis  &   audicis  idem  R.  S.   dicit  Bar  per  fpe- 
qd'   ipfe   de  debito   predicY  virtute  fcripti  cial*  non  eft 
predict'  onerari  non  debet  quia  dicit  qd'  ipfe  &aiJm  eoqjT 
tempore  confectionis  fcripti  predi&i  fuit  Ho-  fa  facerT*  " 
mo   laicus  &  minime  literatus  &   fcriptum  fcriptum  cum 
predidum  eodem  tempore  ei  lecY  fuit  &  in  alia  Condi- 
^nglicanis  verbis  expofit'  ut  fcriptum  conti-  tioae. 
nen'  in  fe  Conditionem  fequen'  videk'qd'  fi 
pred'  R.  indempnificaret  predictum  R.  H.  & 
omnes  Inhabitantes  de  Parochia  fancte  Marie 
in  Cantabr'  in  Com.  C.  ubi  predict'  R.  tunc 
inhabitavit  ab  omnibus  oneribus  que  accide- 
rent  ratione  cujufdam  Infantis  nati  in  predicY 
Parochia  de  corpore  S.  M.  confanguin'  pre- 
di&i R.  S.qd'  tunc  idem  fcriptum  effet  nullius 
valoris  per  quod  idem  R.  S.  lecYoni  &  expo- 
fitioni  fcripti  predi&i  fidem  adhibens  ac  cre- 
dens  fcriptum  predictum  conditionem  pre- 
di&am  per  ipfum  fuperius  recitat'  in  fe  con- 
tinere  ubi  revera  nullam  talem  Conditionem 
in  fe  continebat  fcriptum  predi&um  figillavic 
&  ut  fa&umfuum  adtunc  &  ibidm'  deliberavit., 
Et   fie  idem  R.  dicit  qd'  fcriptum   predict' 
hie  in  Cur'  prolat'  continen'  in  fe  Conditio- 
nem predi&am  fuperius  led'  &  ut  prefertur 
expofit'  &  non  predict  Condition'  per  ipfum 
fuperius  recital  non  fuit  fa&um  fuum,  Et  de 

R  *  hoc 
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Condition 
wanting. 


That  it  was 
read  to  him 
as  with  a 
Condition. 


As  to  falfe 
Reading. 


Non  eft  Fa&uriL 

1  hoc  pon'  fc  fuper  Patrianx,  &c.    Vide  Br\ 
'  Red.  201. 

jf.  c  Ad  fcriptum  (implex,  Bar  qd'  conce 
f  fit  facere  fcriptum  eum  tali  Conditione  vi 
c  delt^&c.  Rafi.Ent.  180,  181. 

Simile  flacit\  And  fets  forth  the  Condition: 

ff.  c  Et  idem  R.  die'  qd'  ipfe  tempore  con 
fedton'  fcripti  predid'  fuit  Homo  laicus  I 
minime  literatus  qd'qv  idem  fcriptum  fit 
led'  fuit  &  Anglice  expouY  quafi  fcriptut 
Condition'  predid'  in  fe  continent  Per  quo 
idem  R.  ledure  &  expofitioni  ejufdem  fidei 
adhibens  fcriptum  Mud  figillavit  ac  illud  pr< 
fat'  T.  dcliberavit,  Et  fie  idem  R.  die5  q( 
fcriptum  predid'  fimplex  hie  in  Cur'  prola 
Condition'  in  fe  minime  continens  non.  e 
fa&um  fuum,  Et  de  hoc  pon  fe  fuper  P« 
triam.,  &c.  P/.  Gen.  260. 


Note,  If  a  Man  be  illiterate.,  and  the  Dee 
is  not  read  to  him,  or  read  in  other  Words,  d 
the  EfFed  declared  in  other  Form  than  is  cor 
tain'd  in  the  Writing,  he  fhall  avoid  this,  an 
plead  Non  eft  fablum,  2  Rep.  9,  Thoroughgood 
Cafe.  So  if  a  Man  be  lettered,  and  is  blinc 
and  the  Deed  is  read  to  him  in  other  rnannei 
he  ihall  avoid  the  Deed. 


I 


No, 


4 


;: 
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Non  eft  fa&um^  eo  qd*  Def  deliberavh 
fcriptum  nt  Schedule  &c. 

I  c  f\E>'  Def  fcribi  fecit  fcriptum  Ik  deli-  Deliberavij 
c  v/.  beravit  ut  Schedulam^  ad  intention  ut  Schedur, 
qd'  unus  J.  poneretur  in  cimore  ita  qd'  per- 
fbnalk'  comparere^  &c.  Rap.  Ent.  12, 

f 

Jf.  €  Qd9  liberavit  fcript'  al  W.  indor&nd      RepF9 

cum  Conditions  ftare  Arhitrio  6c  tunc  de- 
liberand'  Quer9  utfadum.  Raft.  Ent.  i8ie 

jf.  c  Qd'  Def  &  Quer'  fecer'  fcripta  alter  simile,  witft 
alteri,  &  liberaver5  eo  Arbitratoribus  int*  eos  Reference  to 
elect'  deliberand'  per  eos  fi  eorum  Arbitrium  ?n  Arbicre* 
non  foret  perforrriat^  Et  Arbitrators  non  fee'  ment? 
Arbitrium^  Efc  tamen  Quer5  obtinuit  Fcriptum 
ab  Arbitratoribus.     Id.  Raft.  Em.  i3i. 

W.  c  Qd'  DeP  (crib!  fecit  &  deliberavit  ut  With  Refe 
Sehedulam  fub  Conditione  qd'  Quer'  deli- ]^e  to  the 
beraret  infra  tres  dies  unam  Indentur'  dimit  anY^ry    t 
fion'  &  fcript'  QbY  pro  pei  format'  Conven-  ^  * 

tion'  iride  fad'  per  Def  \  quod  non  delibe- 
ravit^ 2  #r<?.  82, 

j/T  c  Simile  fub  Conditione,  QtTun'j.  de* 
liberaret  Def  fcript'  Obi'.,  in  quo  Def  ftetjfc 
obligat'  eidem  J.  Vidian  1  £4. 1  Mod.  Intr.  188. 

#  c  Simile  fub  Conditione,   QcT  Quer'  &  Marriage/ 

Ux'   nunc   Def    non  Maritaren'jt,    Tbompf. 

Ent.  ufI. 

Qd'  Def  deliberavit   fcriptum  al  V.  dehV 

:rand'  Teftator'  Quer',   qui  recufavit  illud 

dpere,  per  quod  V.  reliquit  fcriptum  cmd 


... 
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Teftator5  Quer'  ut  Schedula  non  ut  fadumj 
Co  Ent.  145.  £.  (Ut  fequicur.) 

Narr*,  fur         JT-  €  Et  predid'  W.  per  R.  C.  Attorn'  iimnj 

Obf  per        c  yen'  &  defend'  vim  &  injur'  quando,  &c 

E.  T.  vid*       *  Et  die'  qd'  ipfe  de  debico  predict  virtui 

EXC^  w^r     ^  fcripti  predid'  onerari  non  debet,  Quia  die 

c  qd'  ipfe  primo  die  Maii  Anno  fupradido  apuc 

c  Civic' E.  in  Com' Civit' E.  fcriptum  predidl: 

'  fcribi  fecit  &:  figiiiavit,  ac  illud  adtunc  &  ibm 

*  cuidam  V.  C.  gen'  poilea  deliberavit  ad  de 

*  liberand'  prefat5  J.  T.  ut  factum  fuurn,  Pa 
c  fteaq;  predict'  V.  poll  reception'  fcripti  pre 
c  did'   videk'   2f   die   Maii    Anno  Regnor, 

*  did'  nuper  Regis  &  Regine  Angl'  3  &  4 
c  apud  London  videk'  in  Paroch'  fandi  D.  eVc 

*  optuiit  ad  deliberand;  prefat'  J.  T.  fcriptun 
€  illud  Obi'  ut  factum  ipfius  W.  B.  Ac  idem  J 
€  adtunc  &  ibidnf  idem  fcript'  Obi'  de  eodeti 
f  V.  ut  factum  ipfius  W.  B.  recipere  penitu 
(  recufavir,  Per  quod  predicY  V.  adtunc  Si 
*-  ibidm'  reliquit  idem  fcript'  Obi'  cum  predict 
1  J.  ut  Schedulam  non  ut  fadum,  Et  fie  idert 

*  W.  die'  qd1  fcriptum  illud  non  eft  fadun 
c  fuum,  Et  de  hoc  pon'  fe  fuper  Patriam,  dec 
c  Quer'  demurr5,  Et  Def  jung*  in  Morac', 
'  Vide  Co.  lib.  3.  fo.  16.  k  .&  5*  Co.  119.  b, 
c  Dyer  167. 

As  to  the  As  to  this  Matter  it  is  (aid,,  That  if  an  Oblf 

Tender  of      gation  be  delivered  to  another  to  the  Ufe  o 
the  Bond,        the  Obligee,  and  this  is  tender'd  to  him,  ant 

r,?^/^^  ne  refak  n3  in  ^UGn  Cafe  tne  Delivery  hath  lof 
its  Force,  and  the  Obligee  may  never  aftei 
agree  to  this,  and  therefore  the  Obligor  ma] 
kyy  Non  eft  fdlum.  So  if  the  Obligation  hi 
made  to  a  Fetgefyvsrt^  and  the  Baron  difagre* 

"  tc 


fufal  to  ac- 
cept it. 
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to  it,   the  Obligor  may  plead  Non  eft  fa&um\  If  the  Baron 
for  by  the  Refufal  the  Bond  hath  loft  its  Force,  difagtecs. 
and  becomes  no  Deed.  $  Co.  119.  Wbelfdak\ 
Cafe,  1  Anderfon  4.  Tawe7s  Cafe. 

fi  c  Qd'  Def  deliberavit  fcript'  ut  Schedul'  To  be  his 
fub  Conditione  qd'  f\  Def  ante  tale  Feftum  P"d'  if  Pf" 
non    folveret  Quer'  40  s.   tunc   deliberaret  fendant,paid 

r    •      ?        i-1j  t\   c>  t*        HOC  40/. 

fcript,  aht  non,  quos  40s.  Dei  ante  Fe- 
ftum obtulit  &  Quer'  recufavit,  Et  fie  non 
eft  factum.  Pi.  Gen.  281. 

§>d'  deliberat*  fuit  ut  Schedul'  fub  conditione 
qd?  fi  quidam  T.  S.  faceret  fcriptum,  voc* 
a  Counter-Bond,  pro  indempn  Def* 
a  fcript'  in  demand?  tunc  fcriptum  Mud 
ut  faUum  deliberaf  foret,  Et  quia  ipfe 
nullum  fecuritatem  Def  dedit,  dicit  qd9 
fcriptum  in  Cur'  prolat9  non  efl  fa&um 
fuum7  Et  exit'  fuperinde  ut  fequitur. 

fi  '  TJT  predia*  H.  per  T.  C.  Attorn'  fuum     ff« 

1  Xj  ven'  &  defend'  vim  &  injuriam  quan- 

c  do,  &c. ,  Et  die5  qd°  ipfa  de  debko  predicro 

\f  virtute  fcripti  predi&i  onerari  non  debet  quia 

4  die3  qd'  ipia  die  &'  anno  fupradi&is  apudL. 

c  predict  fcriptum  predid'  fcribi  fee'  &  figilla- 

*  vit  ac  illud  cuidam  H.  V.  deliberavit  ut  Sche- 
c  dulam  fub  Conditione  fequen'  videk'  qd'  fi 
c  quidam  W.  C.  faceret  figillaret  &  utfa&um 
c  fuum  deliberaret  eidem  H.  quoddam  fcrip. 
c  turn  Obligatorium,  voe'  a  Counter-Bond ^  five 
c  al'  Securitatem  pro  indempna  confervatione 

*  ejufdem  H.  a  predi&o  fcripto  obligatorio 
1  hie  in  Cur'  prolat'  qd'  tunc  predid'  H.  V. 
[  fcriptum  predi&um  prefat'  S.  ut  fa&um  ejuf- 

R  3  4  dera 
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e  dem  H.  deliberaret,  Et  aliter  non,  Ac  H'c£| 
4  predid3  W.  C.  hucufque  non  fecit  figillavii 
e  6s  ut  fadum  fuum  deliberavit  eidem  H*  all 
4  quod  fcriptum  Obligatorium,  Voc3  a  Counter* 
c  bond,  five  aliam  fecuritatetn  pro  indempti 

*  Confervation'  ejufdem  H.  a  predido  fcripra 
4  Obligator!©  hie  in  Cur5  prolat'  predid'  tJ 
f  men  H.  V.  fcriptum  predidum  hie  in  Cur1 

*  prclat*  prefato  S.    ut  fadum  ipfius  H.  deli- 

*  beravit,    Et  (ic  idem  H.   die3  qd'  predid- 

*  fcriptum  Obligatorium  hie  in  Cur3  prolat' 

*  prefat'S.  per  predid'  H.  V.  in  forma  pre- 

*  did'  deliberat3  fpredido  fcripto  Obligatorio' 
f  vec3  a  Counter -Bond,  five  alia  fecuritate  pro  in-' 
?  dempn3  confervatione  ejufdem  H,  a  predido 
4  fcripto  Obligatorio  hie  in  Cur5  prolat3  pef 
€  prefat3  W.  C.  eidem  H.  minime  h£ty  fecun- 
f  dam  Condition3  predidam)  non  eft  fadum 
!  fuum,  Et  de  hoc  pon5  fe  fuper  Patriam,  Ei 

*  predid^  fimilirer,  &c.  Vide  Banf. Em  115.  * 

MtUr  fecundum,  Bro.  Rediviv.  201. 

irutfopra.    f  (TJT  predid'  F.  quando,  &c.  Et  die3  qd' 
'  Jut  onerari  non,  Quia  die5  qd3  ipfe  die 

4  &  Anno  fupradid'  in  Narr5  predict3  fuperius 
4  fpec5  apud  R.  predid',  predidum  fcriptum! 

*  fcribi  §z  flgiilari  fecit,  Et  ill3  cuidam  W.  W. 
4  Clerico  ut  Schedul3*  falvo  &  fecure  cuffodi- 
4  end'  deliberavit  fub  Conditione  qd3  fi  poftea 

*  D.  P.  gens  in  fcripto  Obi3  predid'  npxninat* 
4  invenirec  eidem  F.  fufficien3  iecurifat3  eum 

*  indempniflcare  contra. predid3  C.  de  predid3; 
4  40 1.  tunc  eidem  C.  ut  fadum  ipfius  F.  de- 
s  liberat3  fore  aliter  nori,   Et  predid3  F.    in 

fadodic3  qd'  predid3  D.  non  inveniret  eidem5 

*  F.  ullam  (ecuritatem  eum  indempnificare 
J  vsrs'  predid3  G*  de  predid'  40 1.  Et  predid^, 

**}■):  1  .'.    'W 
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W.  fcriptum  Obi"  predict'  prefat'  C.  delibe- 
ravit,  Ideo  die'  qd'  fcriptum  predicY  eiden* 
C.  fie  deliberat'  (nulla  fecuritate  eidem  F. 
indemnnificare  eumvers'  predict'  G.  de  pre- 
dicV  40 1,  per  predict'  D.  invent'  exiften')  non 
eft  fa&um  fuum,  Et  de  hoc,  &c. 

ff  c  Simile,   Quando   Quer'  faceret  DeP  R«lea^« 
fcriptum  Relaxationis,  Raft. Ent.  \Bi. 

ff.  c  Debt  fur  2  Obi',  Quoad  1  Obi'  DeP  Releafc, 

placitat',  Qd'  deliberavit  ut  Schedul'  fub  Con- 
ditione qd' Quer*  faceret  DeP  Relaxat',  quoad 
al  Obi'  Condition'  perform'  fpecial\  Raft, 
Ent.  182. 

ff.  c  Simile,  Deliberand'  quando  Quer'  fa-  Annuit*. 
caret  DeP  fcriptum  Annuitatis.  PL  Gen.  290, 

ff  c  Qd'  fecit  fcriptum,  &c.  Sub  Conditione  Withrefpeft 
!  qd?  ft   Deodand'  pertineret  Majori,  fcripc' co  *  Dt9dmuL 
:  foret  cuftodit'  ut  Schedul',  fed  fi  pertineret 
I  Qiier'Eleemofynario  Regis,  liript'  foret  de* 
F  liberal'  ut  factum,  Et  qd'  Deodand'  pertinet 
f  Majori,  &c.    Raft,  Ent.  198.     i  Browns  Ent. 

I  177. 

ff.  '  Simile  fob  Conditione,  Qd'  DeP  often-  Withrefpecl 
f  deret  Quer'  fufficien'  Materiam  pro  exonera- t0  a  Relief. 
c  tione  Reievii  petit',  vel  folveret  Quer'  100  s. 
c  quos  ob'tuiit,  Raft.  Ent.  181. 

ff.  c  Simile  de  Colloquio  habend'  de  denar'  ToaDif- 
*  folut'  ubi  fcript'  fuit  deliberat'  fine  Colloquio^  eourfc, 
'  l  Broivnl,  134.   Bro.  Red.  202. 

c  Simile  fub  Conditione  qd'  Quer'  deliberaret 
I  DeP  100  Cados  Salis,  Aft,  221. 

R  4  ff  f  Et 
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Bar,  with  re-       ff.  c  Et  predid'  W.  per  J.  P.  Attorn'  fuurq 
fP?6r  0F200    5  ven'  &   defend'  vim  &  injur'  quando,   &c. 


1  &  illud  cuidam  J.  C.  ut  Scbedul'  deliberavicm 
c  iaivo  &  fecure  cuftodiend'  &  prefat'  H.  ut 
c  fad'  ejufdem  W.  deiiberand'  poftquam  idenl 
c  -  W.  haberec  &  receperet  de  eodem  H.  ducent'l 
5  Cados  Salis  (Anglice  7^0  kindred  Barrels  of\ 
*  SWrJ  &  non  antes,  Ac  idem  W.  die7  qd'  licetfj 
f  ipfe  adhuc  non  habait  aut  recepit  de  predid*! 
.    c  Hi  predict'  200  Cados  Salis  predid'  tamen- 
€  J.  C   fcriptum  predid'  prefat'  H.  ut  fadunr 
c  ejufdem  W.  deliberavit,  Et  fie  idem  W.  die'1 
c  q<f  fcript'  predid'  prefat'  H.  ut  fad'  ejufderriei 
W.  in  forma  predid'  deliberat'  (pro  predid' 
c  200  Cadis  Salis  per  ipfum  W.  de  predid'  H. 
c  adhuc  non  habicis  auc  receptis)  non  eft  fa4 
dum  fuums  Et  de  hoc  pon'  fe  fuper  Patriam, 
€  Et  predid5  H.  fimilic'.    Ideo,  &c. 

D^fcafance.         [f.  1  Simile  fcb  Conditione,   Qd'  Quer'fa-i 
ceret  Indenturam  Defeafancie,  9  Co.  137. 

JN&ter  */  to  t he  Delivery  of  a  Bond,   &d 
*r  ^  Efcrow  or  Schedule. 

How  rhe  Plea  TN  the  3d  of  #?£.  142.  Manning  and  Bucknal, 
nfay  con-  A  the  Defendant  pleads  it  was  delivered  as  an 
c  ude.  Efcrow,  Et  ijfmt  non  cfi  faBum,    Et  hoc  paratu's 

efi  vtrificare.  The  Plaintiff  demurs  to  the  Con- 
ciufion.  Per  Cur\  This  is  a  Plea  that  may 
conclude  either  Way,  and  is  moft  ufual  m:h 
phis-Conclufion,  though  generally  upon  a  gene- 

i  -  tz\ 
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al  Negative  Plea,  it  mufr  conclude  to  the 
ountry,  as  Non  ajfitmffet  infra  [ex  Annos.  Judic 
ro  Dcf\ 
Sed  vide  3  Kb.  26.  30.  Forth  and  Fletcher, 
■wards  and  Webb,  where  it  is  faid,  That  of 
iter  Time  it  is  adjudg'd,  that  he  muft  conclude 
:>  the  Country ;  and  fo  upon  a  fpecial  De- 
lurrer,  Quia  minus  apte  conduct.   2  Keb.  805*. 

The  Defendant  pleads.  That  he  was  illiterate, 
nd  that  the  Bond  was  falfly  read  to  him ;  and 
irther,  That  it  was  delivered  as  an  Efcrow, 
nd  the  Condition  not  perform'd,  Ep  ijfint  non 
?  factum.  Per  Cur\  This  is  not  double,  becaufe 
e  concludes  Non  eft  fatlum,  38  H.  6. 2<5,  27. 

Note,  An  Obligation  cannot  be  delivered  as  How  it  may 
n  Efcrow  unto  the  Obligee  himfelf  -7  but  it  may  be  deliver'd 
e  delivered  to  another  to  theUfe  of  an  Obligee  *san  £/fmP> 
s  an  Efcrow:  For  the  Delivery  of  it  to  the 
)bhgee  himfelf,  and  his  receiving  it,  makes  it 
vork  as  a  Deed  in  the  very  Inftant  of  the  De- 
ivery  of  it,  according  to  the  Effect  of  a  Deed ; 
iut  being  deliver'd  to  another  to  the  Ufe  of 
he  Obligee,  it  cannot  operate  fo,  becaufe  he 
>  no  Party  to  the  Deed,  nor  can  take  any 
Thing  by  it,  and  doth  but  only  take  it  as  an 
Ifcrow,  and  as  an  Infrrument  to  deliver  to  the 
Dbligee  at  fach  Time,  and  in  fuch  Manner 
s  the  Obligor  mail  direct;  and  if  he  deliver 
t  otherwiie,  the  Obligor  may  plead  Non  eft 
'atlum.   Stiles  Yraff  Reg'  la  ft  pub  I.  180. 

And  therefore  an  Obligation  .may  not  be  But  not  to 
leliver'd   as  an  Efcrow  to  the  Party    himfelf,  the  Party 
ipon   Condition   to  be  his    Deed  upon  fpe-  bimfelf. 
:ial  Delivery,  for  this  is  abfolute,  being  made 
o  the  Party  himfelf^  for  Delivery  is  fufficient 
without  fp making  Words,  and  when  the  Words 
ire  contrary  co  the    Ad,    they  are   of   no 

EfFed. 


o 


Where  the 
Repf  makes 
the  Plea  good. 


/ 


Noa  eft  Fadhinu 


S^If  firftde- 
It  ver'd  to  the 
party  as  a 
Deed,  or  as  an 
Efcrow,  upon 
a  Condition 
,  precedent. 


Xo  deliver  it 


juuiz. 


Effe&,     Co.  Lift.   16.  a.    9  Rep.  136,    137. 
Tboroughgood's  Cafe,   Hob.  p.^6.    Holford  and  if 
Parker,  More,  n.  836.  Williams  and  Gr£C». 

Again,  that  though  the  Plea,  that  he  deli- 
vered it  to  the  Plaintiff  as  an  Efcrow  to  be  hisj 
Deed  upon  Performance  of  a  Condition,  bef 
not  good ;  yet  being  pleaded,  and  replied  tpjii 
and  admitted  for  good,  and  Iffue  being  join'dj 
and  found  falfe,  the  Verdict  is  good,  and  Judg-: 
ment  well  given.  Vide  Croo.  Jac  85.  Blundenw 
and  Wood. 

Yet  here  is  3  Quaere  made  in  the  Cafe  foH 
lowing,  viz.  That  if  a  Deed  be  delivered  tqt 
the  Party  himfelffirft,  as  his  Deed  upon  Condi-i 
tion,  the  Deed  is  abfblute;  but  when  it  is  firffii 
delivered  as  an  Efcrow ,  though  to  the  Party 
himfelf,  it  is  not  his  Deed  till  it  be  perform'd: 
As  where  one  brings  an  Obligation  to  me,  and 
prays  me  to  deliver  it  as  my  Deed,  and  I  fay; 
Bo  fuch  a  Thing,  and  take  it  as  my  Deed,  other-1 
wife  not,  it  is  clear  it  is  not  my  Deed  untili 
the  Thing  perform'd;  for  here  the  Condition 
is  precedent,  (6  as  it  was  not  his  Deed  until 
it  was  perform'd.  And  therefore  a  condi- 
tional  Delivery  may  be  averr'd  fans  Writing ; 
but  if  oncedeliver'd  as  his  Deed,  it  cannot  aft 
terwards  be  defeated,  if  the  Condition  be  not 
in  Writing.  £j)uary  Cro.  Eli**.  825.  Haivkflanfa 
vers'  GatcbeU,  contra  Cro.  Eliz>>  p.  884.  Williami 
and  Green. 

The  Defendant  pleads  the  Writing  was  hisj 
and  delivered  to  one  W.  as  a  Schedule  until  cer- 
tain Conditions  perform'd,  and  then  to  deli- 
ver it  to  the  Plaintiff  at  fcriptum,  and  faith  not 
utfaUum\  yet  per  Cur9,  all  is  one  in  Conftru- 
dion  of  Law.,  z  Ktk  690,  733.  Twiford  and 
Barnard* 


f€t 
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?er  Hale,  An  Efcrow  may  be  given  in  Evi-  Efirom  given 
ence  on  Non  eft  faclum,  as  well  as  Sufpenfion  in  Ev*dencea 
h  Ni/  <&£#,  in  Manning  and  BucknaW  Cafe^ 

2£e£.  142. 

If  a  Man  be  obliged  to  perform  Things  in  If  theDefen- 
jch  a  Deed,  it  is  no  Plea  to  fay  he  delivered  this  dant  is  obli- 
s  an  Efcrow,  &c.  Et  ifflnt  non  eft  fablum,  i  Roll.  Sei1  to  Per- 
iep.  per  Co.  84.  in  Fletcher  and  Tarrers  Cafe.         form  Things» 

Ic  is  obferv'd,  That  the  Party  delivering  muft  Words  to  be 
fe  thefe  or  fuch  like  Words,  'viz.  I  deliver  this  ufed  upon  a 
0  you  as  an  Efcrowy  to  deliver  to  the  Tarty  as  my  Delivery  as 
\ed%  upon  Condition  that  he  deliver  you  20 1.  for  an  EJ6rmj 
iey    or  upon  Condition  that  be  deliver  up  the  old 
hnd  he  hath  of  mine  for  the  fame  Money,  or  the 
ke?  as  the  Cale  is;  and  not  to  fay,  I deliver 
his  to  you  as  my  Deedy  and  that  yon  Jhall  deliver  is 
0  the  Party  upon  certain  Conditions ;  for  in  fuch 
Jafe  it  will  take  Effed  prefently,  &c     And 
hat  therefore  it  muft  be  deliver'd  to  a  Stranger 
vith   the  like  Expreffions  as  before,,    as  an 
Ifcrow,  and  not  as  a  Deed.  ?erh  Seff.  240,  &c. 
%elw.  88.  Co.  Litt.  36, 48. 

Seal  broken,  &c* 

|l  jOte,  As  the  Seal  of  a  Deed  being  broken  Ex  poft  fa&o. 

l\  off,  it  is  to  be  obferv'd.,  That  if  Two 

re  bound  in  a  Bond,   and  the  Seal  of  one  is 

jroken  off,  this  Misfealknce,  ex  pcft  faclo,  fliall 

tvoid  the  Deed  againft  both.  1 1  Rep.  27.  Pig- 

ofs  Cafe. 

The   Defendant    pleaded    Non  eft  fMum  Seals  eaten 
Tefiatoris;  and  a  fpecial  Verdid  was,    That  with  Mice  > 
he   Teftator  was  bound   in  that  Bond  with  and  Rats' 
Two  others  jointly  and  (everally,  and  that  after, 
wards  the  Seals  of  the  Two  others  were  eaten 
with  Mice  and  Rars.     The  whole  Deed  is  faid 
to  be  avoided  by  this,  for  it  is  not  the  fame 

Deed  $ 


I 


252  Non  eft  Fadhim. 

Deed ;   and  whereas  it   was  joint  at  the  firf 

now   if  the  Deed   fhould  (land  good  again; 

the  Defendant  only,  it  fhould   be  his  Bon 

only,  it  is  not  an  Obligation  joint  and  levera 

but  joint  or  feveral  ac  the  Election  of  the  Obi 

gee,  for  he  cannot  ufe  both,  and  when  by  ft 

own  Laches  he  hath  deprived  himfelf  of  his  Elj, 

Where  the     £tion,  the  whole  Bond  is  gone.    But  in  Mathev 

Deed  is  feve-  y^„'s  cafe,  j  Rep.  the  ioo  /.  are  feveral,  and  nc 

ral  only.  jQjnt  ^  an(j  tnerefore  if  tne  $ea]  0f  one  js  tor 

off,  it  fhall  not  avoid  the  Deed  as  to  the  others 

and  there  if  the  Covenantee  releafe  to  one  < 

the  Covenantors,   it  fhall  not   difcharge  th 

others.  March  Rep.  i2£.  Bayly  and  Garford. 

A  Seal  te-  The  Defendant  pleads  that  it  was  fealed  B 

afnYd.  him  and  one  W.  C.  and  that  after  the  Sealinf 

the  Seal  of  W.  C.  was  worn  off,  and  after  u 

affixed,  per  quod  fcriptum  predict  vacuum  in  Le^ 

exiftit.     Per  Cur\  It's  better  to  plead  this  fpeci; 

Matter,   than  Non  efi  faBum,  Noy3  pag.  iiij 

Gomercal  and  Wood. 

Seal  pull'd  The  IfTue  was,  Non  efi  faBum.    The  Jul 

off  after  If-     did  find  the  Defendant  did  feal  and  deliver  ii] 

Cue  join  d.        but  thac  after  ^  £>ay  0f  tne  [ffQe  join'd,   t\ 

Seal  was  pull'd  off  from  the  Obligation      Jt 

die9  pro  Quer.  Cro%  Eliz,.  120.  Michel9  s  Cafe. 
How  a  Stran-      It's  faid,  A  Stranger  to  a  Deed  ihali  not  pea 
ger  ought  to    a  fpecial  Non  eft  faBum,  as  that  the  Seal  is  1 
plead.  vered  from  the  Deed,    Et  ijjint,  &c   but   r 

ought  to  plead,  Riens  paffa  per  le  faity    1  Rot 

Rep.  188.  More  and  iValdron. 

Alfo,  if  the  Deed  of  another  be  pleade 

againft   a  Stranger,    he  may  not  plead  Nc 

eft  faBum,  20  Ed.  4.  I.  a. 

Where  he  Note^  It  is  faid,  That  in  every  Cafe  whei 

muft  con-      (ne  Obligation  is  void,  the  Defendant  fha 

ttLNm        conclude  Non  eft  faBum.     As  a  Ferns  Cove. 
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hall  plead  Non  eft  faBumy  for  it's  void  by  her ; 
b  where  a  Deed  is  rated  or  interlined;  fo 
vhere  the  Obligor  was  not  letter'd  ;  otherwife 

here  the  Deed  is  only  voidable,  for  there  he 
hall  fliew  the  fpecial  Matter,  and  conclude 
udgment  Si  ABio,  1E7.  if.  Downes'sCafe. 

As  an  Infant  pleads  at  the  Time  of  making  Not  where 
he  Bond  he  was  within  Age,  he  (hall  not  con-  th*  rDee.<* 1S 
;lude  IJJint  non  eft  faBum,    but  Judgment  Si  on  *  V01  a   e" 

iBio. 

When  the  Deed  is  voidable,  and  fo  remains  He  mufl.  con- 
t  the  Time  of  Pleading,  (as  in  cafe  of  Seal-  elude  Judg- 
ng  a  Bond  by  an  Infant  or  Durefs,)  here  he  ments*  Aftio, 
;annot  plead  Non  eft  faBum,  but  ic  muft  be  &c- 
voided  by  fpecial  Pleading,  with  concluding 
udgment  Si  ABio,  5  Rep.  1 19. 

And   when  an  Obligation,    or  other  Wri-  If  Deed  be 
ing,  is  by  A&  of  Parliament  ena&ed  to  be  ^  pa^[iaAa 
roid,  the  Party  who  is  bound  cannot  plead  ^en^r  ia" 
Non  eft  faBum,  but  muft  plead  the  fpecial  Mat- 
:er,  and  conclude  Judgment  Si  ABio :  As  on 
3ond  made  to  the  Sheriff  againft  23  H.  6. 
tap.  10.  or  a  Bond  made  againft  the  Statute  of 
Jfury,  5*  Rep.  119.  Hob.qz.  166. 

If  a  Defendant  pleads  Non  eft  factum,  and  Plea  and 
'urther  demurs  upon  the  Obligation,   the  De-  Demur, 
murrer  is  void,  per  Prifot,    35  H.  6.  9.  b. 

After  Non  eft  faBum  pleaded,  the  Party  ftiall  Evidence, 
give  the  fpecial  Matter  in  Evidence,   11  Rep. 
Piggofs  Cafe,  2  Mar,  Dyer  112. 

Debt  was  againft  G.  B.  Exec'  of  S.  B.  on  a  Executor 
Bond  made  by   S.  B.  Defendant,  W  &  de-  pleads  Non  eft 
fend'  vim  &  injur',  &c.  Et  die'  qd?  fcriptum  pre-  iaBum  !Hum' 
diB"*  non  eft  faBum  [num.     There  is  no  Men- 
tion made  of  S.  B.  in  all  the  Bar,  and  there- 
fore fuum  cannot  refer  to  him  ;  but  being  after 

Verdict,  and  found  to  be  his  Deed,   Judic\ 
fro  Quer* \  Latch,  p,  123.  Baker's  Cafe. 

Where 
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ill 


Judgment, 
how  to  be 
enter'd. 
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Deedinrolrd.      Where  a  Deed  is  inrolled,  the  Party  ma 
not  plead  Non  eft  faBum,  but  he  may  fay  Rien ' 
pafta  fir  k  fait.    9  H,  6.  60. 

Upon  Non  eft  faBum  pleaded,  and  fou 
againft  him  that  it  was  his  Deed,  the  ]ud^ 
ment  was  enter d  Qd'  fit  in  Mifericordia,  when 
it  ought  to  have  been  Q£  capiatur.  Per  ChA 
This  is  a  manifeft  Error;  but  if  the  Execu] 
tor  plead  Non  eft  factum,  Mijericordia ,  fhall  b( 
enter'd.,  2  Bulft.  230.  Jones  and  Crofts ?  I  Keb.  196, 
Ellifbrfs  Cafe. 

The  Defendant  pleads  Non  eft  faBum 3  and' 

canone^cogri    ^  tng  j^j*   pim     ReliBa  verificatione   cognovffl 

ABionem.  Judgment  that  the  Plaintiff  fhalj) 
recover,  and  the  Defendant  in  mia\  and  noi 
qd3  capiatur  ?  Noy,  p.  4,  Ravage  and  Clarke. 


Reli£h  verifi- 


Bar  en  Debt  per  Ley  Gaget. 

Vide  ante,   Nil  debet  per  Legem  in  Baf 
fur  Debt  d  Account* 

Bar  per  Rien   (ft  c  ip  T  predi&'  J  K.   in  propria  perfbnai. 
1  XL    fua  ven'    &  defend'   vim   &   injur' 
quando^  &c.    Et  die'  qd'  ipfe  rion  debet  pre- 
fat'  J.  S.    preduft'  40  Solidos  nee  aliquerri 
denar'  inde  in  forma  qua  idem  J    fuperids 
verfus  eum  narravir,  Et  hoc  parat'  eft  defen* 
dere  contra  iplum  §C  fe&arh  fuam  prout  Cur* 
Regis  hie  cons',  Et  petit  fe  ad  Legem  fuarn 
inde    inftant'   faciend*'  admitti    &   admitm 
tur,  &c.  Et  foper  hoc  idem  J.  perfecic  inde 
Legem  fuam  predict'  (e  duodecima  manu,  &c.': 
*  lo'cons'eftqd'pred'J  5.  nil  capiat5  per  Breve 

c  (mitti 


Juy  Doit  per 
Ley  inftan-     c 
ter 
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fuum  pred'fed  fit  in  mia'pro  flo'  clamore  fuo, 
&c.  Et  predid' J.  K.  eatjnde  quiet',  &c. 

f.  c  Ec  predid'  J.  per  S.  A.  Attorn1  fuum  ubi  DeP 
quando,  &c.  Et  die'  qd'  ipfe  non  debet  pre-  vad'  Legem 
fat'  R.  predid'  41  Solid'  nee  aliquem  inde  &f«c'd«&k,« 
denar'  modo  &  forma  prout  predid'  R.  fupe- 
rius  vcrfus  eum  narravit,  Et  hoc  parat'  eft  de- 
fendere  verfus  ipiiim  ac  fedam  fuam  quali- 
tercunque,   Cur'  Domine  Regine  hie  cons', 
Et  fuper  hoc  didum  eft  prefat'  J.  per  Cur' 
Domine  Regine  hie  qd'  ven'  cum  lege  fua  fe 
duodena  manu  coram  Domina  Regin'  apud 
Weftm'die  &c.  ad  faciend' Legem  fuam  pleg? 
de  legeT.  EL  &  R.M.  Idem  dies  dat'  eft  par- 
tialis predidis  ibm',  &c.   Ad  quern  diem  co- 
ram Domina  Regin'  apud  Weftrn   ven'  pre- 
;  did'  R.  in  propria  perfona  fua,   Et  predid' 
:  J.    licet  ad  eundum  diem  folempnit'  exad' 
:  non  ven'  fed  defalt'  fee'  Io'  cons'  eft  qd'  pre- 
:  did'  R.  recuperet  debitum,  &c. 

c  Ad  quern  diem,,  &c.  ven'  predid'  Def '  in  ubi  QueV* 
'•  propria  perfona  fua  paratus  ad  perflciend'  f€c»  dcfaliV 
:  Legem  iuam  fe  duodena  manu,  Et  predid' 
r  Quer'  licet  folempnit'  exad'  non  ven'  nee 
Billam  fuam  predid3  ulterius  eft  profecut\, 
Io'  ipfe  Sc  pleg'  fui  de  pros'  fcilt'  Johannes 
Doe  &  Richardus  Roe  in  mia\  &c.  Et  pre- 
did'  Def '  eat  inde  fins  die,  &c. 

See  more  of  Ley  Gnger  in  Raft.Ent.  in  every 
Adion,  in  the  Title  of  the  fame  Adion,  in 
the  Divifion  of  Ley,  and  in  the  Notes  in  ths 
Margin.  See  after  for  References  to  Prece- 
dents. 
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Et 
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Def'  prefecit      c  Et  hoc  parat'  eft  defendere  verfus  ipfurrt 

Legem  fuam.  c  &  fectam  fuam  qualitercunque  Cur'  Domini 

c  Regis  hie  cons',    Ec  qd'  predict'  Def  vadl 

c  ei  inde  Legem  fuam  fe  duodena  manu  plegj 

Di&'  eft  At-  c  de  lege  J.  D.  &  J.  R   Ec  ven  cum  lege  fua 

torn*  Def       c  hjc  die,  &c.    Et  dictum  eft  prefat7  Attornl 

qd',  &c.         c  predi(St'Derqd'tLinchabeathiceundumDefv 

c  Magiftrum  fuum  ad  perficiend'  inde  Legem 

*  fuam  idem  dies  dat*   eft  partibus  predictisi 
c  ibidm',  &c.   Ad  quern  diem  coram  Domino 

^     *  Rege  apud  Weftm'  ven'  tarn  predict'  Quer' 
c  per   Attorn'  fuum  predict'   quum    predict'! 
c  Def  in  propria  perfona  fua,,  Et  fuper  hod 

*  idem  Def  perfecit  inde  Legem  fuam  pre*. 
\  dictam  de  duodena  manu,  Io'  cons'  eft  qd* 
c  predict'  Quef  nil  capiat  per  Biilam  fuamj 
4  predict'  fed  pro  flo'  clamore  fuo  fit  inde  in 
c.  mia'3  Et  predict'  Def  eat  inde  fine  die,  &c| 
c  Vide  Hanf.  Ent.  109.  Intratio  Vadiacion'  Lo\\ 
i  gis_,  Havf  118. 

Bar,  Al  vend'      ff%  c  Et  predict'  A.  in  propr7  perfona  fua', 

&  Manger      <  ven',  &c.  Et  tarn  quoad  pred'  quacuor  Mar- 

pernen  luy    c  cas  ^  Q^0  ^enar'  quam  quoad  pred1  iexagint* 

Leyinftanter. '  &x  Solid'  die'  qd'  ipfe  nee  eafdem  4  Marca&i 

c  Be  Sd.  nee  predict'  66s.  nee  aliquem  denarii 

c  inde  prefat' J,  debet  proiu  idem  J.  fuperiusi! 

c  verfus  eum  narravit,  Et  hoc  parat'  eft  defen4l 

c  dere  contra  ipfum    &   fectam  fuam  proud' 

*  Cur5,  &c.  Cons'  &  p$t'  fe  ad  legem  &  fuamj 

*  inde  inftanter  faciend'  admitti  &  admictitun 
c  &  perfecit  inde  Legem  fuam  predict'  fe  duo-j 

*  decima  manu,  &c.  Ideo  tarn  quoad  pre-. 
1  diet'  4  Marc'  &  8d.  quam  quoad  predict] 
4  66  s.  Cons'  eft  qd'  predict'  J.  nil  capiat'  per] 
'  Breve  fuum  predict',  fed  fit  in  mia'  pro  nV 
'  clamore  fuo  inde   &  predict;  A.  eat  inde 

4.  '  fine 
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fine  die3  &c.  Et  quoad  predid'  odo  Hbras 
quas  predid'  J.  fupponit  fibi  aretro  exiftere 
de  firma  predid'  die'  qd'  predict'  J.  Adio- 
nem  fuam  predid'  iode  verfts  eum  habere 
nan  debet,  Quia  die'  qd'  ipfe  ante  tempus 
quo  aliquid  de  firma  predid'  folvi  debuit  vi- 
delt'  ante  Feftum  P.  Anno.,  &c.  apud,  &c. 
furfum  reddidit  prefat'  J.  totum  ftatum  & 
terminum  que  habuit  in  Camera  predid% 
Ad  quam  furfum  reddicon*,  predid' J.  adtune 
&  ibidm'  fe  agreavit,  Et  hoc  parat'  eft  veri- 
ficare,  Unde  quoad  predict  odo  libr5  petit* 
judicium  fie  predict'  J.  Action'  fuam  predict' 
inde  verfiis  eum  habere  debeat,  &c. 
'  Et  predid*  J.  quoad  predid'  odo  libr?  die'  Rcpl% 
qd'  ipfe  per  aliqua  preallegat'  ab  Adion* 
lua  inde  habend'  precludi  non  debet,  Quia 
die*  qd'  predid'  A.  non  furfum  reddidit 
eidem  J.  totum  ftatum  Sc  terminum  que  ipfe 
habuit  in  Camera  predid'  prout  i$em  A.  fu- 
perius  allegavit,  Et  hoc  pet'  qd'  inquiratur 
per  Patriam,  Et  predid'  A.fimiliter,  lo^  &c. 

For  Precedents  of  waging  Law  inftanter9  fe@ 

ift.  Ent.    152^   ifp.-Hanf.   io8,  n.8,   119. 

In  fir,    Cl.    343. 

f  Def  perfecit  Legem.  Co.  Ent.  119. 

(  Per  Legem  al  Part',  Raft.  15-2,  159,,  177/ 

Tl.  Gen.  %6$9  365. 

*  Nil  debet  per  Legem  ad  diem,  &c.  Raft.  1  $% 
I  Mod.Intr.  179. 

\  Vide^/.i74,i78.iyo.^i/?.25'T.i9i.347. 
f  Per  Legem  ad  diem   &  Def '  defecit  de 
Lege,    Hanf.  109.    1  Mod.  Intr.  180.    1  Infer* 
Cler.  544.  Thompf.  427. 

*  Per  Legem  ad  diem  al  Debt  fur  Account 
devant  Auditors  &  detinue  fuper  examinations 
Attorn5  Quer'  juxta  Statut%  ?l.  Gen.  257. 
Vifo  ante*?. 
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Cuftome  del 
London  de 
un1  Forein 
Attachment 
placitat*  in 
Baral'  Obli- 
gation, fur 
un*  Attach- 
ment in  Ic 
Majors 
Court. 


Bar  in  Debt 

1  Judic'  inde.    Vide   1  TownJ.  Judgm,  22 

4  31,  Bh  41'  423  2°4-    *   Mo^  ^ntr'   *7S 
f   180.  ill.    Hanf.   109.    Bro.  Vad.  ^\<&%  22c 

r  1  Inftr.  CI2.11.  342.  Clift.  149^  &e. 

h  isfaid,  The  Defendant  fhal!  not  wage  Lai 
againft  an  Attorney  3  becaufe  the  Court  corr 
pels  him  to  be  Attorney  for  the  Party,  and  I 
no  voluntary  Retainer  ;  otherwife^  if  it  be  uji 
on  a  Suit  in  a  bale  Court,  for  there  he  is  boun 
ro  be  his  Attorney.  21  Hen.  6.  4.  PI.  5. 

To  know  in  what  Cafes  Wager  of  La1 
doth  lie3  and  in  what  not^  and  what  Perlbi 
{hall  wage  Law,  and  the  Manner  of  perfa 
ming  it ;  (ee  the  Treatife  call'd,,  The  Touch- ft®, 
of  Precedent s3  from  Page  294,  to  316. 


Ear  in  Debt  by  Forein  Attach- 
ment pleaded. 

QUibus  le&is  &  audit',  &c.  A&io  noi 
M  Quia  die  qd'  Civitas  London  eft  an 
qua  Civitas  qd  q*,  in  eadem  Civitate  talis  h 
betur  &  a  tempore  cujus  contrarii  metnor 
hominum  non  exiftic  habebatur  confueruc 
ufitat'  &  approbat'  videlt',  Qd'  fi  aliqua  pe 
lona  affirmavit  verfus  aliquam  perfonam  a 
quamBillam  Original' debiti  inCur'Domi 
Regis  nunc  vel  predecefforum  fuorum  nup 
Regum  Anglie  coram  Majore  &  Aidel 
mannis  Civicat'  predict' pro  tempore  exifte 
in  Camera  Guihald'  (cituat'  in  Paroch*  (and 
Michaelis  Baffifhawe  in  Warda  Baffifhav 
London, fecund'  cons'  ejufdem  Civiratis  ter 
feu  renend',  Ec  ad  petitionem  perfone  in  e 
dem  Billa  Original'  Quer'  norainat'  vel  ej 

'  Attor 


by  Forein  Attachment.  25? 

Attorn'  ibid'  pro  tempore  exiften'  virtute  Bilfe 
Originalis  illius  per  Cur'  ill'  fervien'  ad  *  Arma  *  Vide  Raff. 
eorundem  Majoris  &  Aldermannorum  infra  Ext.i$6  &c. 
eandm'  Civicatem  minifrr'  ejufdem  Cur'  pro  *58-  »l«cui 
tempore  exiften'  precept'   fuit  ad   fummo-  i,      nJ .    .. 
nend  perlonam  in  eadem  rilla  nommat  de-  vmm  ^ 
fend  eiTend'  ad  eandem  vel  prox'  Cur'  dicli  jimiie  Bro. 
Domini  Regis  nunc  vel  predeceiforum  fuo-  Red.  232.  fl- 
rum  predi&orum  in  di&a  Camera  Guihaid'  ^l!e;n  Cuc? 
Civiraris^  predicY  coram  Majore  &  Alder-  Q^lyfti* 
mannisejuldem  Civitatis  pro  tempore  exifren'  m[{t  cl.  Enr. 
tent'  feu  tenend'  ad  refpondend'  Quer'  in  ea-  (m  Cur*  Vic* 
dem  Billa  Original'  de  &  in  placito  in  eadem  L.;  189,  & 
Bill'  Original'  fpec\  Et  fi  hujufmodi  fervien   *f-  &^- 
ad  arma  ac  Miniffer'  Cur'  illius  hujufmo-  ftivUev'ii 
di  prox'  Cur'  virtute  precepti  illius  coram  tondini  214. 
Majore  &  Aldermannis  Civitatis  illius  pro 
tempore  exiften'  oretenus  retornavic  eidem 
Cur'  qd'  perfona  in  Billa  Original'  defend' 
nominat'  nichil  habuerit  infra  libertat'  Civi- 
tatis predicY  per  quod  aut  ubi  fum'  potuic 
nee  fuit  invent'  infra  eandem  libertatem  Ci- 
vitatis predicY  3  Et  di&a  perfona  in  dicta 
Billa  Original'  defend'  nominat'  ad  Cur'  ill* 
ibid'  exacY  fecit  defalt',  Et  fuper  hoc  ad  ean- 
dem Cur'  teftificat'  five  notificat'  fit  eidem 
Cur'  per  hujufmodi  perlonam  in  eadem  Billa 
Original'  Quer'  nominat'  in  propria  perfona 
(ua  vel  per  Attorn'  fuum  ibm'  pro  tempore 
exiften'   qd'  aliqua  al'  perfona  fie  indebitat' 
hujufmodi  perfone  in  tali  Bill'  Original'  de- 
fend' nominat'  in  aliqua  denariorum  fumma 
ad  fummam  debiti  in  eadem  Bill  Original' 
fpec'  aut  ad  aliquam  parcellam  inde  &  ean- 
dem fummam  in  manibus  &  cuftod'  fuis  ha- 
buit  6c  ab  hujufmodi  defend'  detineret  qd' 
tunc  ad  petitionem  hujufmodi  Quer'  vel  ejus 
Attorn'  ibid'  pro  tempore  exiften'  Cur'  pre- 
dicY fiend'  per  Cur'  ill'  preciperee  oretenus 
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hujufmodi  fervien'  ad  arma  &  miniftro  Cur 
Alius  qd'  jpfe  fecund'  confuetudinem  Civitatjii 
predict'  eundem  defend'  in  eadem  Billa  Orft 
ginal1  nominat'  per  fummam  illam  lie  m 
manibus  &  cuftod'  hujufmodi  alterius  peri 
lone  fecund'  confuetudinem  dide  Civitatili 
attach'  ita  qd'  idem  Def  effet  ad  prox'  Gufi 
riam  vel  aliquam  aliam  Cur5  didi  Domini 
Regis  nunc  vel  predecefforum  fuorum  prei 
didorum  coram  Majore  &  Aldermannis  C» 
vitatis  predicft'  pro  tempore  exiften'  in  predt 
Camera  Guihald'  Civitatis  predid'  fecundj( 
cons'  ejufdem  Civitatis  tent'  feu  tenend'  ad 
refpondend'  eidem  Quer'  de  &  in  placito  iilf 
Billa  Original'  predid'  fpec'  &  idem  fervietji 
ad  arma  poftea  ad  hujufmodi  prox'  Cur'  veil 
ad  aliquam  hujufmodi  al'  Curiam  ibid'  m 
prefertur  tent'  feu  tenend'  oretenus  retornijl 
vit  &  certificavit  eidem  Cur'  predid'  ipfj( 
virtute  precept'  ill'  talem  defend'  per  furnji 
mam  ill'  fie  in  manibus  &  cuftod'  hujufmoc1!! 
alterius  perfone  exiften'  fecund'  confuetudi|( 
n.em  dide  Civitatis  Attach',  Ita  qd'  idenlt 
Def  effec  tunc  ibid'  ad  eandem  Cur'  ad  re  i 
fpondend'  tali  Quer'  de  &  in  placito  in  Bill  I 
Original'  predid'  fpec',  Et  fi  hujufmodi  dqi 
fend'  ad  Cur'  ill'  &  ad  tres  al'  Cur'  ibidnj  i 
feparatim  prox'  extunc  fecundm'  cons'  Civiji 
tatis  predid'  tenend'  videlt'  ad  quatuor  hujujji 
modi  Cur'  feperal'  ad  petitionem  hujufmotjij 
Quer'  vel  ejus  Attorn'  ibm'  pro  tempore  exl|i 
(ten'  fblempnit'  exad'  ibm'  non  veneritfed  dfiil 
falc  fecit  in  eodem  p-.acito  in  Billa  Original  i 
pred'  fpecificat'  fecund7  cons'  Civitat'  pred'  re! 
cordat'  forent  pofi  predid'  Attach'  in  form  I 
pred'  fad'  ipfe  Quer' in  eadem  Billa  Origina 
nominat'  ad  quamlibet  earundem  Cur'  in  prci 
pria  perfona  fuavel  per  Attorn'  fuum  ibm'pr 
tempore  exiften' ccmperen'&feipfum  offerei 
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erfus  hujufmodi  Def '  in  predicto  placito  in 
llff  Original'  predid'  fpec'  fecund'  cons'  Ci- 
itatis  predicYtuncad  ultimamCur'di&arum 
aatuor  Cur'  vel  ad  aliquam  al'  Cur'poft  pre- 
icY  quatuor  defalc'  recordat'  ad  petitionem 
n  di&a  Billa  Originali  Quer'  nominat'  vel 
>er  ejus  tunc  Attorn'  ibid'  pro  tempore  exi- 
ten'  dicte  Cur'  fiend'  preciperet  oretenus  per 
andem  Cur'  hujufmodi  fervien*  ad  arma  qd' 
pfe    fecund'    confuetudinem   ejufdem  Cur' 
Civitatis  predicY  premon'  qd'  Scire  Fac'  hu- 
ufmodi  aitere  perfcne  in  cujus  manu  &  cu- 
tod',  &c.  effend'  ad  al'  Cur7  didti  Domini 
legis  nunc  vel  predecefforum  fuorum  pre- 
Ji&orum  coram  Majore  &  AldermannisCivi- 
atis  predict'  pro  tempore  exiften'  in  predict' 
Camera  Guihald5  ejufdem   Civitatis  fecund' 
sons'  di&e  Civitatis  extunc  tenend'  often- 
iend'  fi  quid  pro  fe  haberet  vel  dicere  fciat 
juare  hujufmodi  Quer'  in  Billa  Original'  pre- 
IlicY  nominat'  executionem  de  predict'  fum- 
na  fie  ut  prefertur  in  manibus  fuis  Attach' 
fc  defens'.&c.  habere  non  deberer,  Adquam 
2ut  f\  idem  fervien'  ad  arma  retornavk  & 
leflificavit  eidem  Cur'  qd'  ipfe  virtute  pre- 
:epti  illius  premon'  &  Scire  fecit  eidem  per- 
bn'  in  cujus  manibus  &  cuftcd',,  &c.  effend' 
ibid'  in  eadem  Cur'  ad  oftendend'  in  forma 
Dredicla  prouc  ei  precept'  fuic  ac  hujufmodi 
tjuer'  tunc  ibidm'  comparen5  in  propiia  per- 
fona  fua  vel  per  Acrorn'  fuum  ad  ejus  peti- 
tionem  hujuimcdi  psrfona  lie  premonit'  tunc 
Sz  ibid'  fie  folempnic'  exacY  &  in  propria  per- 
fona  fua  compsr'  ac  cogn'  fe  tempore  hujuf- 
modi Attach1  facY  habuiffe  debuiffe  acq;  deti- 
nuiffe  &  adtunc  fe  habere  debere  atqj  detinere 
a  prediefca  perfona   in  Billa  Original'  defend' 
nominat'  pecunie  iummam  in  manibus  fuis  fie 
Attach',,   Idemq:  Quer'  in  propria  per&na 
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4  fuave!  per  Attorn'  fuumadtunc&  ibid' juravit 
c  debm'  fuum  predidV  in  tali  Biiia  Original' petit 

*  tunc  talis  Quer'  per  Cons'  Cur '  illjus  haberet  8 
<  a  toto  tempore  fupradi&io  habere  confueyitexe' 
(  cutionem  de  hujufmodi  furnma  fie  ut  prefer] 
*-  tur  Attach' in  fatisfadione  debiti  in  tali  Bill | 
c  Original'  fpec'  aut  cantum  parcell'inde  quan ; 

*  turn  eadem  fumma  lie  Attach1,  &c.  fe  extend 

*  per  duos  pleg*  ad  minus  per  ipfum  Quer'  in 
J  eadem  Cur'  inveniend'  ad  hujufmodi  furn] 
1  mam  fie  Attach' &  in  executione  habit' reftif 
?  tuend' hujufmodi  defend'  fi  idem  Def    infrn 

*  unum  Annum  &  unum  diem  tunc  prox7  fit 
■?  quen'  fecund'  cons'  Civitatis  predift'  ibidnij 

*  ven'  &  difrationaver'  debitum  predidum  i" 

*  predift'  Billa  Original'  content',  &c. 

*  Et  qd'  pott  hujufmodi  pleg',  &c.  invent'  j] 
f  execution'  de  hujufmodi  fumma  fie  in  man " 

*  bus    &  cuftod'  hujufmodi  alterius  perfoa 

*  Attach'  &  defend'  pro  Quer'  in  eadem  Bill! 
r  Original'  nominat'  habit'  hujufmodi  alter* 

*  periona  in  cujus  man'  &  cuftod',  &c.  exc  1 
\  neretur  verfus  hujufmodi  Def  de  di&a  fumj 

\  ma  fie  ut  prefertur  Attach',  Et  unde  exect :i 
?  tio  fie  habetur,  Et  talis  defend'  in  tali  Bill! 
e  Original'  nominat'  fimiliter  exoneretur  verfiij 
4  caiem  Quer5  de  tanta  fumma  debiti  fci  in  ta  j 
:  original'  per  ipfum  Quer' petit'  tamdiuquac 

*  hujufmodi  judicium  &  executio  in  fuis  robor 
'  permaneret  &  effedu  per  talerri  Dd3  m 
K  nime  revocat'  feu  difrationat',   Et  fi   hujul 

*  modi  denar'  fumma  fie  Attach'  &  defens'  & 
K  unde  executio  fie  habetur  non  atting'  ad  ir 
;  tegram  fummam  debiti  in  predi&a  Billa  Ori 
|  ginal'  per  talem  Quer'  verfus  talem  Def  ii 

Cur'  ill'  petit'  tunc  talis  Quer'  per  Com 
J  Cur'  illius  haberet  &  a  toto  tempore  fupra 
;  dido  habere  confuevic  proceffum  verfus  talen 
J  Def  fecund5  confuetud'  Civitatis  predict  pn 
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refid'  debiti  fui  p redid'  per  ipfum  in  ta.V 

Billa  Original'  petit',    Et  idem  H.  ulterius  Cuftomes 

die'  qd'  predid'  confuetudo   &  omnes  al'  co"£rmp *** 

confuetud'  Civitatis  pred*  in  eadem  Civitat^  jfjjLn!     " 

a  diu  ufitat'  Authoritate  Parliamenti  Domini 

Richardi    quondam   Regis    Anglie    fecund' 

poft  Conqueftum  Anno   Regni  fui  feptimo 

apud  Weftm'  in  Com'  Midd'  tunc  Majori 

&  Communitat'  did'  Civitatis  &  SuccefTo- 

ribus   fuis  ratificat'  &  confirmat'  fuer',,   Ec 

idem  DeP  ulterius  die'  qd'  quid  am  J,  J.  de  That  7.  j.  be* 

London  Mercator*  ante  diem  impetrationis  fore  Plain- 

Brevis  Original'  prefac'  W.  L.  fcilt'  decimo  tJffs  Original 

odavo  die  Martii  Anno  Regni  didi  Domini  ^f'^0**1* 
ST-  •     r  '  r        r     a  Bill m  the 

Regis  nunc  viceumo  in  propria  perlona  lua  Mayor's 

ven'  in  Cur'  did'  Domini  Regis  nunc  coram  Court  againft 

J.  S.  tunc  Majore  predid'  Civitatis  &  e juf-  the  faid  W ,  L, 

dem  Civitatis  tunc  Aldermannis  in  predida 

Camera  Guihald'  Civitatis  predid'  fcituat'  in 

Paroch'  fandi  Michaelis  Bailifhawe  in  Warda 

de  Baffifhawe  London  predid'  fecund'  cons' 

Civitatis  predid'  tent'  &  adtunc  &  ibid'  in 

eaderri  Cur'  pernomen  j.  J.  de  London  Mer- 

cator'  affirmavit  quandam  Billam  Original' 

Debiti  fuper  demand'  duarum  mille  librarum 

legalis  monet'  Anglie  verfus  predid'  W.  L. 

Civem  &  Haberdafher  London  cujus  quidem 

Bille  Originalis  tenor'  fequitur  in  hec  verba, 

ff.  J.J.  de  London  Mercator5  per  J.  S.  At-  Narr*fUpef. 

torn'  fuum  pet'  verfus  W.  S.   Civem  &  Ha-  indeper?.?. 

berdafher  de  London  duas  mille  libris  lega-  vers*  W.  J*. 

lis  M&nete  Anglie  quas  ei  debet  &  injufte 

detiner,  &c.  eo  qd'  26  die  Septembris  Anno 

Domini    1668.  in  Paroch'  fandi  Sepulchri 

London  did'  defend'  per  quoddam  fcriptum 

fuum  Obligatorium  figiilo  fuo  figillat'  &  hie 

:  in  Cur'  prolat'  cujus  dat*  eft  eifdem  die  & 

;  anno  obligavit  fe  prefat'  Quer'  in  predid' 

aooo  I,  fblvend'  eidem  Quer'  quo  &  quanr 
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*  do,  ;&c.  prout  per  idem  fcriptum  Obligator 

*  rium  plenius  liquet  quas  did'  defend'  predict 
■c  Quer'  nondum  folvic  licet   fepius,  &c.    ad 

c  dampnunidid'Qiier^dol.  Etindeprodud 

*  fedam.,&c.  EtiidemJ  J.  tunc  &  ibid'  in  eaj 

t  dem  Cur'    fecund'   confuetudinem    Ci vital 
c  predid'  inven'  Pleg'  ad  Billam  fuam  Oriif 
c  ginal'  profequend'  videlt'  J.  D.  &  R.  R.  &{ 
c  tunc  &  ibid'  pon*  in  loco  fuo  J.  S.  Attorn^ 
c  fuum  verfus  prefat'  W.  L   in  &  fuper  Bili'i 
\  Original'  illam  fecund'  confuetud'  Civitatitf 
e  predict',  &c_  Et  per  eundem  Attorn'  fuund 
c  adtunc  &  ibid'  idem  J.  periit  procefs'  ei  fuper^j 
c  inde  fieri  verfus  prefat'  W.  L.  fecund'  cons^ 
'  ejufdem  Civitatis  &  ei  tunc  6V  ibid'  concefs^ 
€  tuic,  .&c.   faper  quo  virtute  Bille  Original 
c  predid'  ad  petition'  predid'  J.J.  per  tund 
Precepted       ■  Attorn'   fuutri    predid'  hGt'    precept5    fiiicl 
the  Serjeant   €  auretenus  tunc  &  ibid'  per  Cur'  ill'  fecund' 
tofummons    c  GOns' did'  Civ,Y  E.  A.  tunc  fervien'  didoJ 
!  rum  Majoris  &  Aldermannorum  ad  arma  aC 
j  miniftro  Cur'  predid'  qd7  ipfe  fum7  per  boi 
c  nos  fum'  djdum  W.  effend'  ad  eandem  Cutf 

*  didi  Domini  Regis  eodera  decimo  odavo  die; 
€  Martii  Anno  20.   fupradido  coram  prefatl 
€  Majore  &  Aldermannis  in  predid'  Camera; 
c  Guibald'  Civitatis  predid'  fecund'  cons'  d\&$\ 
'  Civitat'  tent'  ad  refpondend'  prefat'  J.   de  & 
6  in  placito  predid'  fpec',  Et  idem  dies  dal 
6  fuit  adtunc  &  ibid'  per  eandem  Cur"  eidem 
I  J'.in  eodem  placito,  &c   fuper  quo  pofte* 
'  fcilt'  ad  eandem  Cur'  didi  Domini  Rfegis  co. 
'  ram  prefat7  Majore  &.  Aldermannis  in  didi 

*  Camera  Guihald'  decimo  odavo  die  Martii 

*  Anno  20.  fupradido  fecund7  cons'  Civitatis 
'  predid'  tent'  idem  tunc  fervien'  ad  arma  aC 

fteforn*  Ore  ;  minifter 3  Cur'  pred'  tunc  &  ibid'  oretenus 
tenm  qd*  W,  \  retorn'  &  certificavk  eidem  Cur'  qd'  predid' 
Nih^^,  *  W.  nichii  habuit  infra  libertatem  Civitatis 
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predid*,  &c.    per  quod  aut  ubi  fum'  potuit 
nee  fuic  invent'  infra  eandem  libertat'  Civi- 
tatis  pred',  8cc.  Et  pred'  W.  adtunc  &  ibm' 
ad  eandem  Cur'  exad'  fuit  &  non  comperuit 
fed  defatt'  fecit,  &c.   Et  fuper  hoc  poftea  ad  Information 
eandem  Cur'  pred'  J.  per  tunc  Attorn'  fuum  given,  That 
pred'  adtunc  &  ibm'  in  eadem  Cur'  teftifi-  Defe?d*nt 
cavit   &  hotificavit   eidem  Cur'  qd'  pred'  ™^ndebte3 
Def  per  nomen>  &c.    tunc  fuit  indebitat' 
prefat'  W.  in  trigint'  &  tribus  libris  &  eafdem 
trigint'  &  tres  libras  in  manibus  &  cuftod'  fuis 
tunc  habuit  &  prefat'  W.  detinuit,   Et  ideni 
J.  adtunc  &  ibm'  per  tunc  Attorn'  fiium  pred* 
petiit  ab  eadem  Cur'  qd'  per  eandem  Cur3 
precipitur  oretenus  prefat'  fervien'  ad  arma 
ac  Miniftr'  Cur'  predid'  qd'  ipfe  fecund'  cons* 
Civkat'  pred',  pred'  W.  pereafdem  33  1.  in 
manibus  8c  cuftod'  ipfius  Def  ut  prefertar 
tunc  exiften'  fecund'  cons'  dide  Civitst'  at- 
tachiaret,  Et  qd'  ipfe  fummam  illam  in  ma- 
nibus   &   cuftod'   ipfius  Def    exiften'    fe- 
cund'   cons'  dide  Civitatis  defenderer,   Ita 
tjd7  pred'  W.  effet  ad  prox5  Cur'  didi  Do- 
mini Regis  nunc  coram  prefat'  Majore  6c  AI- 
dermannis  in  predida  Camera  Guihald' Civi- 
tatis pred'  fecund'  cons'  Civitatis  pred'  te- 
nend?  ad  refpondend'  prefat'  J.  de  8z  in  pla- 
"  cito  in  BilF  Original'  fua  pred'  ipec',  fuper 

quo  adtunc  &  ibm'  ad  petitionem  ejufdeiri  proCefsto 
'-  J.  per  tunc  Attorn'  fuum  pred'  eidem  Cur'  attach  jr.  by 
ut  prefertur  fad'  precept'  fuit  oretenus  per  the  Money  in 
Cur'  ill'  prefat7  tunc   fervien'  ad  arma  ac  Defendant's 
Miniftr' Cur' illius  qd'ipfe  fecund'  cons'  Civi.  Hands' 
tans  pred'  predidum  W.  per  pred'  £3  1.  in  ma- 
nibus Sc  cuftod' ipfius  Def'  exinW  Attach' '& 
qd' ipfe  eafdem  33  1.  in  manibus  &  cuftod' ip- 
fius Def  fecund'  cons'  Civitac'  pred' defender', 
Ita  qd'pred'  W,  eifecad  prox'  Cur'  didi  Do- 
mini Regis  nunc  iflj  pred'  Camera  Guihald'  Ci- 
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vicatis  pred'  coram  prefat'  Majore  &;  Alder- 
mannis 19  die  Martii  Anno  20.  fupradi&o  fe* 
cund'  cons'  Civitatis  pred'  tenend'  ad  refpon^ 
dend' prefat'  J.  de  &  in  placito  in  Billa  Origin 
nai'fua  predicts  fpec',  Etquid  idem  tunc  ier- 
vien'  ad  arrna  fcperiude  faceret  eidem  Cur* 
tunc  redificaret,  &c  Et  idem  dies  dat'  tuit 
tunc  &  ibm'  per  eandem  Cur'  prefat'  J.  m 
eodem  placito,  &c.  Ad  quem  diem  tale'  ail 
didam  Cur'  didi  Domini  R.egis  coram  pre-i 
fat'  tunc  Majore  &  Aldermannis  in  predid*t 
Camera  Guihald'  Civitatis  pred5  pred' decimal 
nono  die  Marcii  Anno  20.  fupradi(to  fecund* 
cons'  Civitat'  pred'  tent'  pred'  J.  per  tunc 
Attorn'  (uum  pred'  ven'&  comperuit,&c.  Et 
predict'  fervien'  ad  arma  tunc  &  ibm'  orete- 
nus  retornavit  &  certificavit  eidem  Cur5  qd* 
ipfe  decirno  nono  die  Marcii  Anno  20.  fu~ 
pradido  virtute  precepti  pred'  predidum  W. 
per  predidas  ;j  I.  in  manibus  &  cuftod* 
ejufdem  H.  Def'  tunc  exiften  fecund'  cons* 
Civitat*  pred'  attachiaffec  &  eafdem  ;;  |.  fie; 
in  manibus  &  cuftod' ipfms  H.  Def '  exiften't 
fecund'  cons'  dide  Civitatis  tunc  defendiffet,. 
Ita  qd'  idem  W.  effet  tunc  ibm' ad  eandemi 
Cur'  ad  refpondend'  prefat'  J.  de  in  placitoi 
in  Billa  Original'  fua  pred'  fpec'  prout  ei  fu-< 
perius  precept*  fuerat,  fuper  quo  in  eademj 
Cur5  didi  Domini  Regis  coram  prefat*  tunc: 
Majore  &  Aldermannis  in  predicV  Camerai 
Guihald'  Civitatis  pred'  19  die  Marcii  Annoi 
20.  fupradido  fecund'  cons'  Civitatis  pred* 
tent'  pred'  J.  per  tunc  Attorn'  (uum  op'  fe; 
verfus  prefat'  W.  de  &  in  placito  in  Bill** 
Original'  pred'  (pec*  fecund'  cons'  Civitatis; 
pred',  Et  pred'  W.  ad  petitionem  predict' 
J.  per  tunc  Attorn'  fuum  pred'  tunc  &  ibm' 
fad'  ad  eandem  Cur'  folempnit'  exad'  fair 
&  non  cornperuic  kd  primam  tunc  &  ibmj 
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fee'  defalk  que  quidem  prima  defalt'  fuper 
eundem  W.  ad  Cur'  ill'  in  placito  in  Billa 
Original'  predict'  fecund'  cons'  Civitatis  pre- 
dict' recordat'  fuit,  &c.  Et  fuper  hoc  tunc  & 
ibm'  fecund'  cons'  Civitat'  predicV  dies  dat'  purtherDay 
Fuic   per  eandem   Cur'  eidem  W.   ufq;  ad  given  to  the 
prox'  Cur'  di&i  Domini  Regis  coram  pre-  Parties, 
fat'  Majore  &  Aldermannis  in  predi&a  Ca- 
mera Guihald'  Civitatis  predict'  fcilt'  20  die 
predicV  menfis  Marcii  Anno  20.  fupradicto 
fecund'  cons'  Civitatis  predicV,  Et  idem  dies 
tunc  &  ibm'  per  Cur'  ill'  dat'  fuit  prefat'J. 
in  codem  placito,  &c.   Ad  quam  quidem 
prox'  Cur'  di&i  Domini  Regis  nunc  coram 
prefat'   Majore  &  Aldermannis  in  predicV 
Camera  Guihald'  Civiratis  predicV,  predicV 
20  die  Marcii  Anno  20  fupradicto  fecund* 
cons'  Civitatis  predicV  tent*  predicV  J.  per 
tunc  Attorn'  fuum  predictum  comperuit  & 
tunc  &  ibm'  in  eadem   Cur'  op'  fe  verfus 
prefat'  W.  de  &  in  predicto  placito  in  Billa 
Original'  predicV  fpec'  fecund'  cons'  Civitat* 
predict',  Et  predicV  W.  ad  petirionem  pre- 
dicV J.  per  tunc  Attorn'  fuum  predicV  tunc 
&  ibm'  facV  tunc  &:  ibm'  in  eadem  Cur* 
folempnit'  exacV  fuit  &  non  comperuit  fed  ad-  ^  makes  a 
tunc  8c  ibm'  fecundam  fee'  defalt'  que  qui-  fscond  De- 
dem  fecunda  defalt'  per  eundem  W.  ad  Cm'  fau,r»  and  a 
ill'  in  placito  in  Billa  Original'  predicV  re-  furt.hcr  Da/ 
cordat',  &c.    Et  fuper  hoc  tunc  &  ibm'  fe-  ls  8lven* 
cund'  confuetudinem  Civitatis  predicV  dies 
ulterius  dat'  fuit  per  eandem  Cur'  prefat'  W. 
ufque  prox'  Cur'  dicti  Domini  Regis  nunc 
coram  prefat'  Majore  &  Aldermannis  in  pre- 
dict' Camera  Guihald'  Civitat'  predicV  fcilt* 
vicefimo  fecundo  die  predicV  menfis  Marcii 
Anno  20.  fupradicto  fecund'  cons'  Civitat' 
predicV,  &c.  Idem  dies  tunc  &  ibm'  dat' 
fuit  per  eandem  Cur'  prefat'J,  in  eodem  pla- 

citoa 


W.  makes  a 
third  Defaulr. 


Fourth  De- 
fault made. 


Scire  Tad  at 
againft  De- 
fendant., 


Bar  in  Debt 

citcx,  Sec.  Ad  quam  quidem  prox'  Cur'  didi 
Domini  Regis  nunc  in  Camera  Guihald'  Ci- 
vitat' predict'  coram  prefat'  tunc  Majore  & 
Aldermanis  predid'  22  die  Marcii Anno  20. 
fupradido  fecund'  cons'  Civitat'  predid' 
tent'  predid'  J.  per  tunc  Attorn'  fuum  pre- 
didum  comperuic  &  tunc  &  ibm'  in  eadem 
Cur'  op'  fe  verfus  prefat'  W.  de  &  in  predidlo 
placito  in  Billa:  Original'  pred'  fpec'  fecund' 
cons'  Civitatis  predid',,  Et  predicY  W.  ad- 
tunc  &  ibm'  ad  peticionem  predid'  J.  per 
tunc  Attorn'  fuum  predid'  tunc  &  ibm'  fad'' 
in  eadem  Cur'  folempnit'  exad'  fuit  &  non 
comperuic  fed  tertiamtunc&  ibm'fec'defalr 
que  quidem  tertia  defalt'  fuper  eundem  W. 
ad  Cur'  ill'  in  placito  in  Billa  Original'  pre-'; 
did'  ipec'  fecund'  cons'  Civitat'  predict'  re- 
cordat'  fuit3  &c.  Ec  fuper  hoc,  &c  (ut  fupra 
ufque  Quartam  defalt'),  Que  quidem  quarta 
detail  ad  Cur'  ill'  in  placito  Bill'  Original* 
predid'  fpec'  fecund'  cons'  Civit'  predid* 
recordat'  fuit,  &c.  Et  idem  W.  feipfom  per 
Attachiament'  forinfecum  predid'  fecund* 
confuetud'  Civitatis  predid'  Jufticiar'  non 
permifit,  pofl  quas  quidem  quacuor'  defak'  fie 
ut  prefertur  fecund'  cons'  Civitat'  predid* 
in  forma  predid'  fuper  predidum  W.  recor- 
dat' videlt'  ad  predid'  Cur'  didi  Domini 
Regis  nunc  predido  24  die  Marcii  Anno  20.' 
fupradido  coram  prefat'  tunc  Majore  & 
Aldermannis  in  predid'  Camera  Guihald'  Ci- 
vitatis predid'  ut  prefertur  tent'  ad  petitio- 
nem  predid7  J.  per  tunc  Attorn'  fuum  pred' 
eidem  Cur'  fad'  precept'  fuit  oretenus  per 
eandem  Cur'  prefad'  tunc  fervien'  ad  arma 
qd'  ipfe  fecund'  confaetudinem  ejufdem  Ci-' 
viratis  premonir'  &  Scire  Fac'  prefat'  H.  DeP 
eiTend'  ad  Cur'  didi  Domini  Regis  nunc 
in  Camera  Guihald'  Civitatis  predid'.  co- 

c  ram 
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ram  prefat'  Majore  &:  Aldermannis  26  die 

predict'  mcnfis  Marcii  Anno  20  fupradido 

fecund'  cons'  Civitatis  predicV   tenend'  ad 

oftendend7  &  demonftrand'  fi  quid   pro  fe 

haberet  aut  dicere  fciret  quare  predidus  J- 

execution7  de  predid'  3  5  I.  in  manibus  &  cu- 

ftod'  ipfius  H.  DeP  in  forma  predid'  Attach* 

6c  defense  &c.  habere  non  deberet  fecund' 

:  cons'  predid'  fi  &c.  Et  quid  idem  tunc  fer- 

:  viens'  ad  arma  tunc  inde  faceret  eidem  tunc 

1  Cur'  certificaret,  Et  idem  .dies  tunc  &  ibm' 

:  dat'  fuit  per  eandem  Cur'  eidem  J.  offend* 

:  ibm',  &c.   Ad  quam  quidem  Cur'  didi  Do- 

r  mini  Regis  tunc  tent'  dido  26  die  Marcii 

:  Anno  20  fupradido  coram  prefat'  tunc  Ma- 

1  jore  &  Aldermannis  in  predid'  Camera  Gui- 

c  hald'   Civitatis   predicV  fecund'  confiietud' 

f  ejufdem  Civitat'  predicV  tent'  ven'  predict'  J. 

1  per  tunc  Attorn    fuum  predict',   Et   idem 

c  tunc  fervien'  ad  arma  retorn7  &  certificavit 

c  eidem  Cur'  qd'  ipfe  virtute  precepti  ill'  fibi 

c  dired'  premon'  &  Scire  fee7  prefat'  H.  Def 

*  effend'  ibm'  in  eadem  Cur7  eodem  26  die  R»W  of 

'  Marcii  prout  ei  precept'  fuit,  fuper  quo  ad&M,fiRf*w- 
c  petition'  predid7  J.  per  tunc  Attorn'  fuum 
f  predid'  tunc  &  ibm'  fad'  predicV  H.  pre- 

*  monk',  &c.  tunc  &  ibm'  folempnit'  exad'  in 
c  eadem  Cur'  in  propria  perfona  fua  comperuk 
<  &  cogn'  fe  tempore  Attach'  predid'  fad'  ha- 

c  buiffe  atque  detinuffe  &  adhuc  &  ibm'  ha-  H.  DeP  ac- 
f  bere  debere  atque  detinere  a  prefat'  W.  pre-  knowledges 

*  did'  33  1.  in  pecuniis  numeratis  fie  ut  pre-  ™ Uebt  to 
c  fertur  in  manibus  didi  H.  Attach7  &  defens', 

c  &c.  Super  quo  predid' J.  per  Attorn'  fuum 
c  predid'  adtunc  &  ibm'  in  eadem  Cur'  debi- , 
c  turn  fuum  predid,'  in  Billa  Original'  predid* 
c  pet'  fecund'  cons'  predid'  juravir,  Ac  tunc 
€  &  ibm'  in  eadem  Cur'  pet'  execution'  de  pre- 
c  did'  11 1.  fie  ut  prefertur  in  manibus  &  cu- 
•*  <  ftod* 
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Judgment 
againft  De- 
fendant, &c. 
epon  his 
finding  Sure- 
ties. 


Sureties 
found  by  the 
faid  J.  to  re- 
ftore,  if,  &c. 


Averment  of 
the  Sums- 


Bat  in  Debt 

ftod'  predid'  H.  fie  Attach'  &  defens'  fecund* 
cons'  Civic5  predid'  fibi  adjudicari,  &c.  Idea 
predid'  26  die  Marcii  Anno  20.  fupradido 
ad  eandem  Cur'  tunc  &  ibm'  tent'  fecund*! 
cons'  Civitat'  predict5  Cons'  fuit  per  eanderri 
Cur'^  qd'  predid*  J.   haberet  execution'  de 
predid'  25 1.  fie  utprefertur  fuperius  Attach' 
per  duos  pleg'ad  minus  ineadem  Cur' fecund' 
cons'  Civitat'  predid'  per   ipfum  J.   invei' 
niend'    ad  reftituend'    predid'  W.    eafdem 
3  %  I.  fie  Attach',  &c.    fi  ipfe  idem  W.  infra 
unum  Annum  &  unumMenfem  tuncprox'f 
fequen'  fecund'  cons'  Civitat'  predid*  ibm'] 
veniret  &  difrationaret  debitum  predidum  \m 
predida  Billa  Original'  predid'  J.  content'  I 
&c.  Ac  qd'  idem  J.  haberet  procefs'  verfus 
predid'  W.  pro  refid'  debiti  predid5  in  Bill] 
Original'  fpec',  &c.  fuper  quo  predid1  J.  adi 
Cur'iir  coram  prefat' Ma  jore  &  Aldermanniss 
in  predid' Camera  Guihald'  Civitat'  predid  ; 
predido  26  die  Marcii  Anno  20.  fupradido  )| 
fecund'  cons'  Civit'  predid'  juxta  tenoremi 
judicii  predid' inde  reddit'  &  fecund' cons'] 
predid'  inven'  fufficien'  pleg'  videlt'  T.  H. 
&  E.  W.  Klercatores  fciffor'  Cives  London  1 
ad  reftituend'  prefat'  W.  predid'  33  I.   fupe- 
rius Attach' in  forma  predid'  fi,  &c.  Et  fuper  r 
quo  adtunc  8c  ibm'  in  eadem  Cur'  predid' 
J   per  cons'  ejufdem  Cur'  habuit  execution 
nem  de  predid'  3  ;  1.  fie  ut  prefertur,  &c.  fe- 
cund'  tenorem  &  demand'  Judicii  inde  red-  • 
dit'  &  fecund'  cons'  Civit'  predid',  &c.    Et 
idem  J.  inde  cogn'  adtunc  &  ibm'  in  eadem 
Cur' fe  iatisfad'  fuiffe.  Szc.  prout  coram  pre- 
fat' Majore  &  Aldermannis  in  predid'  Ca- 
mera Guihaid'  Civitatis  predid'  liquet  de  Re- 
cordo,  Et  idem  H.  Def  die'  qd' predid';;  1. 
ad  fedam  predid'  J.  J.  in  forma  predid'  Ac 
tach*  8c  defens'  &  in  manibus  ipfius  H.   re- 
3  J  cuperat' 
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cuperat7  &   in  executionem  habit  fecund' 
cons'  ejufdem  Civitat'  predid'   &  predi&5 
33 1.    in    indors'  fcripti  Obligator'   predicV 
fpec'  funt  un'  eedem  33  h  &  non  al'  neque 
diverfe,  Et  qd'  predi&'  H,  in  Bill'  Original'  And  of  the 
&  attach'  predid'  premonit'  &  nominal'  &  Pcrfons, 
pred'  H.    Mercator'  modo  hie   in   Brevi  & 
Narr'  pred7  defend'  nominat'  eft  un'  &  eadem 
perfona  &  non  alia  neque  diverfa,  qd'q;  pre- 
dict W.  L.  Civis  &  Haberdafher  London  in 
Bill'  Original'  pred'  ad  fe&am  pred7  J.  pro- 
fecut'  nominat7  Def '  &  pred'  W.  L.  modo 
hie  in  Brevi  &  Narr'  fua    pred*   nominat' 
Quer'  eft  un'  &  eadem  perfona  &  non  alia 
neque  diverfa  &  qd'  judicium  cV  executio 
pred'  adhuc  in  fuo  robore  perman7  &  effe&u  And  of  the 
perprefat'E  minime  revocat'  feu  difrationat',  Effeftofthe 
Et  hoc  idem  J.  parat'  eft  verificare,   Unde  Judgment, 
petit'  judicium  f\  pred'  W.  L.  Actionem  fuam 
predidtam  inde  verfus  eum  habere  feu  manu- 
teneredebeat,  6cc.    Vide  Thompfon's  Em.  160.  ^ 
And    yuan,    Wherefore  the  Minifter  of  the 
Court  is  in  this  Precedent  named  Servient  ad 
Arma  ;  and  all  others,  both  as  to  the  Mayor's 
Court,  and  Sheriffs  Court,  is  named  Servient 
adClavam?  #  y 

<  See  Bar  per  Forein  Attachment  in  Cur 
Majoris  London,    Repl'  qd'  Confuetudo  eft 

*  aliter  quam  Def7  allegavic,  Et  qd'  ipfe  non 
c  fuit  indebitat',  Iffue  fur  Cuftom  &  Certio- 
3  rari  inde  agard,  Rafi.Ent.  157.  Vide  Tbomff. 
c  Ent.  177.  Repl7  qd'  non  habetur  talis  Cons', 
<  &Z  Try al  de  ceo  per  Cuftom  certifie   ore  te- 

*  nus,  Et  tit  patet  in  Schedul'.  ■ 
See  a  like  Sort  of  Precedent  in  Vidian  s  E* 

triet  168,  &c.  but  it  feems,  and  is  there  ob- 
ferv'd,  to  be  imperfect 


Bar 


2J0 


Bar  in  Debt 


Bar; 


Plaint*  Levy 
vers'  F-  A. 


Precept', 


Retom'  qd* 
Ferinfecus  & 
nihil  habuit. 


Bar  per  Attach9  in  Cur'  Vic  London,  (Sdni 
Cnftome  Specialiter  placitat.) 

ET  precM'  J.  F.  Ven'  &  die'  qd'  adionett 
non,  Quia  die'  qd'  die  Mercur'  Septimc 
die  J.  AnnoRegni  Domini  Regis  nunc  17.  it 
computario,    H.  D.   tunc  un'  vie'  Londor 
Scituac'  in  paroch'   S.   M.   Pukeria  Civitaj 
predia' coram  eodem  vie',  J.  P.  deB.  &  T.Yfj 
de  H.  Mercatores  levaverunt  quandam  querell 
lamdebiti  fecundm'  cons'  Civitat'  illius  verfusj 
prefat'  F.  A.  per  nomen  F.  A.  modo  quo  fe- 
quitur:  F.  A.  de  L.  fequitur  verfus,  J.  P.  dd 
B.  &  T.  Y.  de  H.  Mercatores  in  placito  debit*! 
fuper  demand'  5-8  1.  pleg'  de  pros',  &c.  Viid 
tute  cujus  quidem  querele  Precept'  fuit  adtun<sJ 
&  ibidm'  per  prefat'  nuper  Vic'  cuidam,  R.  $10 
un  ferviennu'  ejufdem  Vic' ad  clavam,  qd* ! 
lum'  per  bonos  fum'  prefat'  F.  A.  effend'  adi 
Cur'  Domini  Regis  ad  Guihald'  Civitatis  pre  J 
did'  coram  eodem  Vic'  tenend'  die  Sabbatiij 
prox'  poft  Fellum,-  &c.  tunc  prox'  futur'  ad-ll 
refpondend'  predi&is  J.  P.  &  T.  ibidem,  Adij 
quern  diem  ad  Cur' Domini  Regiscoram  pre- 
dict' nnperVic'apud  Guihald'  predicY  tent'J 
predia'  J.  P.  &  T.  Y.per  Attorn'  fuum  op'  M 
verfus  prefat'  F.  A.  de  eodem  placito,  Et  ipfe:! 
non  ven',  &c.  Et  predict  ferviens  retornavid 
adtunc  &  ibidem  qd'  predia'  F.  A.  fortofecusij 
fun  &  nichil  habuit  infra  libertatem  CivitatisJ 
predia'  ubi  fum'  potuit-  Et  pro  eoqd'adtuncfc 
&  ibidem  teftatum  fuit  &  datum  fuit  intelligi 
Cur'  predicY,  per  J.  A.   Attorn'   diaorum 
J.  P.  &  T.  Y.  qd'  W.  O.  ac  prefat'  I F.  &  T.  P. 
adtunc  indebitat'  fuer'  &  debuer5  prefat'  F.  A,l 
34  i.  Sterl',  Ideo  ad  petit'  did'  J,  A.  Acorn* : 
&  diftorum  J.  P.  &  T.  Y,  adtunc  ibidem  per! 
*  predia*'' 


by  Forein  Attachment.  273 

predict'  vie'  fecundum  cons'  Ci^it'  predict'  pre- 
cept' fuit  prefat'  R.  S.  fervien'  predict'  nuper 
vie'  ad  clavam  qd'  defendeFit   &  attachiaret 
54  /.  in  manibus  predict'  W.  O.  J.  F.  &  I\  P. 
lea  qd'  ipfi  iidem  W.  O.  J.  F.&  T.P.   prefab 
I.  P.  &  f  Y.  inde  refponderenc  pod  quaruor 
iefak'  fuper  prefat'  F.  A.  in  querela  predict* 
ecundum  cons'  Civirat'  predict'  per  prefat' 
mper vie'  recordat',,  nifi ipfi  W.  O.J.  F.  &  T.  P. 
:um  premoniti  eflent  fecund  urn  cons'  Civit' 
Predict'  aliquid  dicere  feu  monftrare  fcirent 
buare  predict'  J.  P.   &  T.  Y.  executionem  de 
predict'  34  /.  in  manibus  predict'  W.  O.  J.  F. 
pC  T.  P.  cum   premoniti  eflent  fecundum 
cons' Civit'  predict'  aliquid  dicere  feu  mon- 
ftrare  fcirent  quare  predict'  J.  P.  &  T.  Y. 
executionem  de  predict'  34  /.  in  manibus 
redicY  W.  O.  J.  F.  &  T  P.  fie  defens'  hie 
abere  non  deberent  virtute  cujus  quidem 
recepti  prefat'  R.    S.  ferviens,  £cc.  poftea 
redict'  die  Sabbati  prox'>  &e  Anno  fupra- 
ftcto  defend'    &  Attach'  predict'    34  /.  in 
nanibus  predict'  W.   O.  &c.    Ita   qd'  ipfi  Attachment 
idem  W.  O.  &c.  poft  quartam  defalt'  fuper  in  the  Deb* 
Drefat'  F.  A.  per  prefat'  nuper  vie'  fecundum  tors  Hand*. 
:ons'   Civit'   predict'  in  querela  predict'  re- 
:ordat'  prefat'  J.  P.  &  T.  Y.  dedi&is  34/. 
efpond'  nifi  ipfi  predict'  W.  O    &c    cum 
demonic'    eiTenc   fecundum   cons'   Civitat' 
predict',  aliquid    dicerenc  feu  monftrarenr, 
pare  predict'   J.  P.  &  T.   Y.   executionem 
ie  predict'   34  /.  habere    non   deberent   Et 
quia  in  Cur'  Domini  Regis   apud  Guihald' 
3ivit'  predict',  coram  eodem  vie'  tent'  die 
kbbati  prox'   poft  Feftu',  &c.   Anno  fu- 
Dradicto  predict'"  J.  P.  &  T.  .  Y.  per  dicta' 
f.  A.  Attorn'  fuum  in  querela  predict'  com- 
peruer',  Et  predict'  F.  A.  fecundum  cons* 
T  'Civitat' 


4  74 

I.  Default. 


s.  Default. 


3.  Default. 


4*  Default. 


Scire  fac\ 


Bar  in  Debt  1 

Civitat'  predicV  in  querela   predid'  exad 

fuit  &  non  comperuit  fed  defalt'  fecit,  ni 

non  ad  Curiam  Domini  Regis  apud  Guihalj 

predid'  coram  eodem    vie'  tent5  die  Joij 

prox'  poft  Feftum,  (&c  )  Anno  fupradidj 

did' J.  P.  &T.  Y.  per  predid'  J.  A.  Attor 

fuum  comperuer'  fuper  querela   predid' 

predid'  F.  A.   fecundum  cons'   Civic'  pi 

did'  in  querela  predid'  exadus  fuit  &  no 

comperuit  fed  defalt'  fecit,  acetiam  ad  Q 

Domini  Regis  apud  Guihald'  predid'  tet 

(tali  die.  &c  J  Anno  predid'  coram  prefc 

nuper  vie',   predicV    J.  P.   &  T.  Y.  p 

predid'  J.  A.  Attorn'  fuum  comperuej'  fup 

querela  predid',    Et  predid'  F.  A.  in   q^ 

rela  predid'  fecundum  cons'  Civit'  predi! 

exadus  fuit,   &  non  comperuit  fed  defalt'  fe< 

&  fimiliter  ad  Curiam  Domini  Regis  ap< 

Guihald'  predict'  coram  eodam  vie'  tent'< 

Jovis  prox',  (&c.)  Anno  fupradid' pred' J. 

&  T.  Y.  per  predict'  J.  A.  Attorn'  fuum  coi: 

peruer'  in  querela  predida,  Et  predict'  F. •., 

fecundum    cons'    Civitat'  predict'  in    qt 

rela  predid'  exadus  fuit  &  non  compert 

fed  defalt'  fecit.     Ideo  (ecundum  cons5  Civ 

predid'  ad  inftanciam  &  petkionem  predi 

J.  A.  Attorn'  didorum  J.  P.  &  T.  Y.  in  qi 

rela  predict'   adtunc  &   ibidem   per  prefc 

nuper  vie'  precept'  fuit  prefat'  R*  S.  (ervie 

nuper  did'  vie',  qd'  ipfe  premuniret  &  Sc 

faceret  eifdem  W.   OJF.&1P.  effeK 

ad  Cur'  Domini  Regis  apud  Guihald'  p; 

did'    coram  eodem  nuper  vie'  die  Sabfc 

prox',  (&cj    tenend'    Anno  fupradid', ';' 

oftendend'  &   demonftrand'  quare  pred 

J.  P.  &  T.  Y.  executionem  de  predict'  31 

in  manibus  ipfoium  W.  &c.  defem'  nab 

non  deberet.    Ad  quem  diem  predid'  J.j 


&  £ 
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k  T.  Y.  per  predicY   J.  A.  Attorn'  fuum 

jomperuer'  6c  op'  fe  verfus  predidos  W.  O. 

.  F.  &  T.  P.  fecundum   cons'    antedidarri, 

fee.  Et  predict'  R.  S.  retornavk  qd'  ipfe  Scir'    . 

ec'   prefat'  W.  O.  (&6.f)  efTend'  ad  Cur?  &etorn?  Scire 

enend'    predict'  die  Sabbati  coram  eodem  fa'c' :  Ec  les 

luper  vie'  apud  Guihald'  predid'  ad  oftend'  Dettors  non 

fe.  demonftrand'  f\  quid  pro  fe  heberent  aut  comPar"er> 

Hcere  (cirent  quare  predid'  J.  P.  &  T.  Y. 

s&ecutionem  verfds  eofdem  W.  O.  &c.  de 

)redid'  34/.  in  manibus  predid'  W.  O.  &c. 

Jefens'  virtute  querel'  predid'  hebere  nor* 

leberent,  prout  ei  precept'  fait.    Ad  quern 

(fern  predid*  W.  O.  &Ci  fecundum  cons' 

Uvitatis  predid'  -sxad'  fuep  &  non  com- 

)eruer'   fed  defalk  fecer7  Io5  cons'  fuit  per 

luf   predid'  qd'  predid'    J.   P.  &.  TV  Y. 

iaberent    executionem  de  predid'  34  /.  in 

nanibus  predid'  W.  O.  &c.  fecundum  cons*      :t ... ,     ,  . 

3vit'    predid'   defens'   Et  predid'  W.  O.  Judgment  fur 

f.  F:  &  T;  P.  obtuler'  predid'  34  t  in  Cur'  default' &l|j 

)redid',   Et  predid'   34. 7.    fuer'    per  Cur5  det'  °fT^ 

xedid' liberat'  predid':  J,  P.  &  T.  Y.    per  ^"0. 

)leg' J.  S.  &  W.  D.  adinde  refpondend'  pre-* 

tat'  F.  A.  fi  ipfe  infra  Annum  &  diem  veniret 

p  verificaret  fecundum  cons'  Civic'  predicV,qd' 

predid'  J.  P.  &T,  Y.  adionem  fuam  predid 

verfus  eum    mafrratenere   non  deberent    6£ 

idem  J.   F.   die'  qd'  eadem    54  /.    verfus 

i«13em  W.  O.  &c.  in  forma  predid'  recu» 

3erare.  font  eadem  24  /.  in.  predid'  fcript©  J 

■  i  r  »        •  , 5^      j    r      r  >    c     a>   Averment 

Dbligatono  content ,-  quodq;  pretat    F.  Ac  que  e^     . 

infra  Annum  &  diem  non  ven'  6c  verifkavh  mefme  Ie  def 

ecundum  cons'  Civit'   predid'  qcT . predid'  &c. 

J.  P.  &;  T.  Y.  a-gcon'.  foam  predid'  verfus 

mm  manutenere  non  deberent,  Et  hoc,  &c; 

[jTnde  petit  judic'  15  acco3,  SccJ  Pi'<&  &?/?.  Ear* 


2j6  [Bar  in  Debt 

In  Cur*  Vic'      ffl  c  Attachiament'  in  Cur'    Vic*    Londor 

I^ndon.         <  ^d   Partem  Debiti,    &    Demurrer  inde,  ac 

€  aliam  partem  Debiti  tender  &  uncore  prift 

4  &   Iffue  inde.    Co.  Ent.  139.  &  vide  Dyc\ 

*  E/ttS.  196. 

Simile  f-  *  ^e^  Per  Admin'  Bar  per  Attachmen 

4  in  Cur'  Vic'  London  in  Debo',  ver*  Ep'un 
4  Or  dinar'  &  Demurr'  kide*  Co.  Entt  142.  Dy& 
4  Eliz.  fol.  247. 

Simile  $  '  Bar  per  Fossin  Attachment  in  Cur' Vic 

€  London,  &  Pleader  de  Cuftome  inde.  Bn 
c  Red'  231.  Demurrer  inde. 

I  Car*  Ma  $'  '  Simile  in  Cur'  Majoris  &  Ballivorun 
joris,  dv.  '  Civil:5  Exon'  &  pleade  Cuftome  inde.  Iden 
Civic'  Exon.    e  Bro.  Rediviv'  237. 

See  the  Treatife,  intituled,  Vrfuilegia  Lot 
dim   224j  237,  &o 

And  how  this  ought  to  be  pleaded  as  to 
the  Form  of  the  Cuftom  and  Matter  of  Law 
Idem    206,  207,  &e. 

Note,  The  Pra&icers  in  London  have  laic 
That  the  Forien  Attachment  ought  to 
made  before  any  other  A&ion  brought  for  tha 
Debt, 

Alfa,  that  a  Man  may  attach  Money  in  hi 
own  Hands,  but  that  it  will  not  bar  anothe 
Action,  either  entred  in  the  Sheriffs  Court 
or  fued  out  before  againft  the  Creditor ;  Alf 
that  the  Creditors  Debt  ought  to.  be  mor 
than  any  other  Debt  he  owed  thePlantiff,  &> 
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Bar  al  Debt  per  Statute  Ley. 

IT  may  be  obferved,  That  the  Statutes  here- 
after  mentioned  are  pleaded  before  upon 
Covenants  in  Indentures,  in  the  Fourth  Part  ot 
Inftrucler  Gkricalis,  viz,.  # 

i.  Stat.  13  &  iS  Eli*,  of  making  a  Lealeby 
a  Prebendary,  Page  yt.  Numb.  4.  . 

2.  The  Statute  of  Non-refidence  pleaded  in 
Bar  by  a  Vicar,  Pag.  143-  Numb.  47, 

1.  The  Stat.  13  C*r.  2.  for  not  reading  the 
Common-Prayer,  &e.    Pag.  147.  Numb.  4*- 

4.  That  the  Plaintiff  was  a  Bankrupt,  andtnaC 
Pefendant  paid  the  Money  to  the  Aflignees, 
1  <4,  i<j.  his  Numb.  49.  r 

7.  Stat.  52  H.  8.  That  a  Leafe  made  to  all 
^  Alien  is  void,  &c.  Pag.  167.  Numb,  p., 

6.  Stat,  j  Site  Concerning  a  Manners  Ap: 
prentice,  &c  Pag.  199..  Numb.  64. 

"Stacy  ifc  That  the  Father  ot  the  Appren- 
tice had  not  40  s.  per  Annum,  &c.  Pag.  202, 
-Numb.6y.  Alio  Bar  by  the  laid  Statute  upon 
a  Bond  to  perform  Covenants  in  an  Inden- 
ture of  Apprenticefhip,  pag.  206.    After pag, 

"°7.  The  Statute  of  Compofition .pleaded ;  foe 
Two  Thirds  in  Number  and  Value :  W« 
4  Part,  fojfrr.  C/m**/.  fol.  J09.  Bar  al  Debt  fur 

Bill 

8.  The  A&  Priwo  Anne  Regtne,  for  Relief  of 

Poor  Prifoners,  Ibid.  fol.  3  1 8-        f     ,.r ,  « 

9.  The  A£  2  ^«*e  Ifcp»e,  to  be  dilcnarged 

upon  finding  a  Soldier,  id.  fol.  324. 
r  °  j  3  10,  ^fer 


37$  Bar  al  Debt 

xo.  Aliter  Statutes  pleaded  briefly,  and  Plain' 
tiff  acknowledges  the  Matter  pleaded,  and 
prays  Judgment,  according  to  the  Statute; 
and  has  it.    Id.  334. 

11.  Stat.  22  lien.  6.  pleaded  tq  Bail  Bonds 
&c.  Videhk  ante  Ear  iri  Debt  fur  OW  Vicy  &  ai 
Officicar'. 

'12.  13  Car.  2.  That  none  mould  be  chofen 
into  Offices,  &c.  who  had  not  taken  the  Sacra; 
ment  within  one  Year  before  fuch  Choice, 
Vide  ante3  Bar  in  Debt  fur  Amerciament. 

Next,  I  will  give  you  a  Precedent  of  the  AH 
for  exempting  Protectant  Diffenters,  when 
the  Defendant  pleads -,  He  had  not  taken  the 
Sacrament  according  to  former  AUx% 
&c,    '■•  v ".'.,*'     s 

Information,  *TH  H  E  Information  was,    4  Will  &  Marie. 
1     for    that    the  !  Defendant    being   cho- 
fen Sheriff  for  the  City  of  Norwich,  would  nol 
fake  the  Oaths, ~&c  to  qualifie  him  for  the 
Office,  nor  would  take  upon   him    the  faid 
Barpsri3      Office.     Clift.  fol.  404.  Numb.  28.  Idem  fo!i 
Car,  2.         40&     Defendant  pleads  the  Stat.  13  Car.  z 
5  to  difable    iuch    Perfons  to  be   choien  intc 

Offices   who  had   not   taken   the   Sacrament 
within  one   Year  before  fuch  Choice;    and 
then  pleads,  That  he  was  a  Proteftant  DifTen- 
^otice  given  ter,'  and  had    given  the  Mayor,   &c.  Notice 
£otheMayor;that  ^  had  not  taken  thQ  Sacrament,  &c 

but  avers  that  he  hadvtaken  the  "Oath  Primo  m 
&  M.  and  had  fubicribed  the  Declaration 
in  30  Car.  2.  to  prevent  Papifls  from  fitting 
in  either  Houfe  of  Parliament,  &c. 
;  Upon  this  Plea,  it  is  obferved  in  the  Mar- 
gcnr,  fol,  467.  viz,„  Acini  pro  '■  $xemptu>ne  Tm 
r  "  •  '!       i  .     /  teftani 
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eft  an?  Subditomm  a  penis  yuarundum  Legum  hie 
mponi  debuit  ut  ali^ui   dicunt.      Again,    Locum  Obfervati- 
Mffentiendi  aHegaffe  debuit  ut  dicit  vuidam  Eruditus,  ons' 
ilius   tamen  contradicit,  Idem  407. 

Then,  fol  408.  numb.    28.    the  Atorney- 
jeneral   replies,    Thac   the  Defendant,  as  a  Repj»# 
Vlember  of  the  Church    of  England,    ought 
o  have    taken     the  Sacrament   Annuatim  & 
]u»libet  Anno^  and  that  he  ought  not  to  ex*-       '**>'* 
:ufe  himfelf  thro'  his  own  Default :  Then  the 
Defendant,     by    Rejoinder,     numb.    29.    pro-  Rejo'. 
eftando^  That  he  ought  not  to  have  taken  the 
Sacrament  Annuatim  &quolibet  Anno.  Pro  placito 
pleads  the  Ad  for  exempting  Proteftant  Dif- 
fenters.     The   Attorney-General   demurrs  to  rjemurr, 
the   Rejoinder,  fol.  409.   and  the  Defendant 
joins  in  Demurrer.    Id.  fol.  410.    numb.  27. 
Note,    Thefe  Numbers  are  mifhumbred. 

Again  :  Afterwards  at  fol.  410.  numb.  28. 
A  Plea  is  em  red  for  the  Defendant  to  the 
Inform ation,  proteftando  that  the  Information 
is  insufficient;  pro  Placito  pleads  the  13  Car.  2. 
as  before,  fol.  412.  The  Attorney-General 
replies  as  before,  numb.  29.  and  numb.  30. 
The  Defendant,  by  Rejoinder^  pleads  the 
Ad  as  follows : 

The  Act  for  exempting  Proteftant  Dijfenters9 
pleaded  by  Way  of  Rejoinder  to  an  Infor- 
mation. 

€  f^TpredicV  T.  L.   die'  qd'  per  quendum  Rejoinder, 
c  JC#  adum  in  Pariiamento  diclorum  Domini 
S  Ragis  8z  Domine  Regine  nunc  intitulat,  (An 

*  Aft  for  exempting  their  Majeftfs  Proteftant  Sub. 

I  jetls  dijfenting  from   the   Church   of  England, 

<  from  the  Penalties  of  certain  Laws)  apud  Weftrn* 

T  4  !  in 


2 So  ,  Bar  al  Debt 

c  in  Com*  Michd'  tercio  decimo  die  Februsrij 

By  Statute  *p:  c  Anno  Regni  fui  primo  tent'  edit*  &  provis* 

&  M.  rear-    f  recitan'    qd'   p?o    eo   qd'    aliquod  leva-men 

lowing  A£h        (Anglice    Eafe)    ad   fcrupulolas  conicientus 

c  inexercitio  religionis  effe   poflet  effechialis 

c  modus   (Anglice    Means)  unire  Proteliantes 

'  fubditos  dicV  Domini  Regis  &  Domine  Re- 

c  ginein  inrerefle  (Anglice  Inter eft)  &  affecti- 

c  one    ina&itat'   fuit  authoritare  ejufdem  Par^ 

*3  E'iz.  Of    *  liamenti  inter  alia  qd'  nee  Statutum  factum 

due  Ob^cii-    c  in  vicefimo  tertio  anno  Regni  nuper  Regine 

ence.  c  Elizabethe  intitulat',     {An    AB   to  retain  the1 

2  2  Eliz.  c  Queen's  Majeftfs  Subjects  in  their  dueObedience,) 

c  nee  Statutum  fa&um  in  vicefimo  nono  anno 

4  dicY  ftegine  intitulac%    (An   AB  for  the  more 

€  fpeedy    and    due    Execution  of   certain    Branches 

€  of  the  Statute  made  in  the  Three   and  fwenii- 

*  eth  Tear  of  the  Queen's  Majeflfs  Reign,) 
c  nee  ilia  Claufula,  ^Anglice  that  Branch) 
'  vei    Claufula,    (Ang'ice   Claufe)  Statuti  facY 

i  Eliz.  For  *  m  Pri^o  anno  regni  die  Regine  intitulat\J 
Uniformity.  c  (An  AB  for  the  Uniformity  of  Common.? ray tr 
e  and  Service  in  the  Church,  and  Adminifiration 
1  of  the  Sacraments)  per  quam  omnes  perfbne 
c  habentes  nullum  li'timam  five  ronabilem 
c  excufationem  fore  abfentes  requinY  fuerunt 
c  conveniie,  (Anglice  to  reforty  foe  parochiali 
<  Ecclie'  five  Capelle  vel  alicui  uft all- loco  ubi 
c  Commun'  Preces,  (Anglice  the  Common- 
c  Prayer)  uteretur  fob  pena  punitionis  per  cen- 

*  furas  Ecclefiafiicas  ac  eciam  fob  pena  quod 
c  qualibet  perfona  fie  offendens  forisfaceret 
1  pro  qualibet  tali   offenfa  duodecim  denarios 

3  jac  i  a-  C  nec  Statutum  factum  in  tertio  anno  Regni 
gainft  Popifli"'  nuP^r  Regis  Jacobi  primi  intitulatum,  (An 
Rcculants.       c  AB  for  the  better  discovering  and  rep 'effing  Fopifli 

£  Recufuvts,)  nec  ill*  aliud  Statutum  factum  in 
f  eodem  anno  intitulat?,  (A?  AB  to  prevent  and 
€  avoid  Dangers  which  may  grow  by  Popijh  Recti- 


per  Statute  Ley.  a8i 

fanti)  nee  aliqua  alia  Lex  five  Statutum  hujus 

Regni  fad'  contra  Papiftas  vel  Pap.iles  Re- 

cufantes,    {except  Statut'    Fad*    in  vicefimo 

qainto  anno   Reg'  Caroli  fecundi  intitulat',,  aJ  Car,  2. 

An  AB  for  preventing  Dangers   that  may  grow 

by   Popijh  Recufants.    Aceciam  except1  Statut' 

fad'  in    tricefimo  Anno  did'  Regis  Caroli  3°  Car.  *. 

fecundi  intit\    An  Act  for  the    more    effectual  &e'not*°.e* 
r       •  r      »••     >    +iJr  J  ^  tend  to  Dil- 

frejcrving   the  King  s  Per/on  and  (jo'vemment^  fenters   wjj0 

by  difablw?  Papifls    from  fitting  in  either  Houje  fys, 
of  Parliament,)    forent  confrrud'   (Anglice 
confirmed)  extendere  alicui  perfone  vel  perfonis 
diffentier?/  ab  Ecclefia  Anglicana  que  caperet 
Tea  caperent  facra'    mentionat'    in  predict' 
Statuto  intitulat'  quendam    Adum  pro    re- 
mocon'  &  prevention'  omnium5  queftion'  & 
difpuution'  concernen'  affemblac'  &  feffion' 
tunc  prefen'  Parliament/  Et  faceret  feu  face- 
rent  &  fubfcriberet  feu  fubfcriberent  declara-  AndfhouJd 
tion'  mentionat'  in  Statuto  fado  in  tricefimo  fubfcribe  the 
anno  regni,    Regis  Caroli  fecundi  intitulat',  Declaration, 
(An  A3;  to  prevent  Papijls  from  fitting  in  ei-  3° Car. 2. fyc. 
thcr  Houfe  of  Parliament)  que   facra'  &  decla- 
rationem  Juftic'  pacis  ad  generales  Seffiones 
pacis   tenend'   pro  Com'  vel  loco  ubi  talis 
perfbna  viverent,  fuerunt  per  eundem  Ad' 
Anno  Regni  didor'  Domini  Regis  &  Do- 
mine  Regine  nunc  primo  fupradid'  edit'  & 
provis'  ac  modo  placitat',  requifit'  offerre  & 
adminulrare  talibus   perlbnis  qual'  offerrent 
feipfas  capere  facra'  &  fubfcribers  eadem.   Et  Such  Perfont 
per  eundem  Adum  anno  Regni  didorum  Do-  nottobeliabl* 
mini  Regis  &  Domine  Regine  nunc  primo  t0  ™enaltics* 
fupradido  edit'  &  provis'  ac  modo  placitat'  t 
ulterius  inaditat'  exiftit  authoritate  predid' 
qd'   omnes  &   quelibet  perfona  &    pcribne 
que  uc  prefercur  caperent  dida    facra'    & 
fdcerent  &  fubfcriberent  Declaration'  predid' 

'  non 
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Mentioned  in 
35  Eliz. 


And  in  22 
Car.  s.againft 
Conventicles* 


Averment 
that  he  was, 
and  is,  aPro- 
teftant  D;£ 
fencer. 


And  took  the 
Oaths. 


Bar  al  Debe 

nonforetobnoxiaf  Anglice //d£/e  J  nee  forent 
obnoxia*  f  Anglice  liable)  aliquibus  penis 
penaiitatibus  vel  forisfaduris  menuonat'  in 
ado  fado  in  tr  icefimo  quitito  anno  regni  nuper 
Regine  Elizabethe  intitulat^  (An  Atl  to 
retain  the  Queerfs  Majeftfs  Subjects  in  their  due 
Obedience)  nee  in  Ado  fado  in  vicefirrio 
fecundo  anno  regni  nuper  Regis  Caroli  fecund! 
intitulat',  {An  AH  to  prevent  andfupprefs  [edi- 
tions Conventicles)  nee  deberet  ulla  didta- 
rum  perfonarum  fore  profecut'  in  aliqua  Ec- 
clefiaftica  Cur'  vel  pro  ratione  (uarum  noncon- 
formation'  (Anglice  nonconforming)  ad  Eccle- 
fiam  Anglicanam,,  prout  per  eundem  Adurrt 
anno  regni  didorum  Domini  Regis  &  Do- 
mine  Regine  nunc  primo  fupradido  edit'  & 
provis' modo  placitat'  inter  alia  plenius  ap- 
paret  Et  iderri  T.  L.  ut  prius  die'  qd'  ipfe 
eft  &  tempore  predid'  eledionis  ipfius  T.  L. 
in  unum  Vicecomitum  predid'  Civitatis 
Norwici  &  Com5  ejufdem  per  Informa- 
tionem  predid'  fuperius  fieri  fuppofit'  &  per 
fpaciu  unius  anrii  prox'  ante  hujufmodi 
eledionem  ac  per  diverfbs  annos  antea  elap- 
fos  fuit  Proteftans  fubditus  didor'  Domini 
Regis  &  Domine  Regine  nunc  ac  ut  prefer- 
tur  difTentiens  ab  Ecclefia  Anglicana,  Quodq; 
ipfe  idem  T.  L.  ad  generalem  Seflionem 
pacis  pro  predict'  Civitat'  &  Com'  Norwici 
predid'  decimo  nono  die  Junij  anno  regni 
didor5  Domini  Regis  &  Domine  Regine 
nunc  primo  apud  Guihald'  in  &  pro  Civi- 
tate  &  Com'  predid'  coram  tunc  Juftic> 
ipibrum  Domini  Regis  &  Domine  Regine 
ad  pacem  in  &  pro  Civitate  &  Com'  pre- 
did'  tenend'  affign'  legitime  tent'  coram 
eifdem  Juiiic'  cepit  facra'  per  predid'  Adumi 
iniiculac'  quendarn  Adum  pro  remotion'  &' 

'  preven- 
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f  prevention'  omniu'  queftion'  &  difputation* 

*  concernen'  AfTerriblationem  &  Seffion'  tunc 

I  f  prefentis  Parliament  appunduat'  fore  capi-  And  fub- 
€  end*  &  fecit  &fubfcripfit'Declarationem  men.  (cribed  th« 
-  tionat'  in  predid'  al'  Adu'  in  Seffion'  Parlia-  DecIaratl°* 
I  menti    Domini  Caroli  (ecuridi  nuper  Regis 

*  Anglie  apud  Weftm'  anno  regni  fui  tricefi- 
f  mo  tent' edit' &  provis' intitulat'.,  (An'Astta 
f  prevent  Papifis  from  fitting  in  either  Houfi  of 
f  Parliament)  quodq;  idem  T.  L.  tempore  pre* 
I  did'  generalis  Seffionis  pads  uc  prefertur 
f  tent'  &  diu  antea  &  continue  extunc  huculq; 

I  poftea  fuit  inhabitan'  &  refiden'  infra  Civita-  Anc{  then 

r*  tern  &  Com'  Civitatis  Norwici  predid',  Que  was,  and  ^ 

f  omnia  &  fingula  idem  T.  L.  parat7  eft  veri-  an  Inhabitant 

5  flcare  prout  Cur'5  &c.  unde  idem  T.  L.  ut  )™hi"  the 

I  prius  pet'  Judic'  &  quod  ipfe  de  premiflis  per  £        y  ° 

c  Cur'  habuit  dimittatur.,  &c,     Vide  Clip.  Ent. 

c  412,  &c.         v 

B#r  per  Stat.  3  Jac.  vers9  Attorn  quia  non 
dedit  Billam  fub  mami  5  pleaded  againft 
Attorneys  Executrix. 

ET  predid' Jo.  G.  per  Jo.  R.  Attorn'  fuum  BarJ 
yen'  &  defend'  vim  &  injur'  quando, 
[  &c.  Et  die'  qd'  predid'  S.  adionem  fuam 
c  predid3  verfus  eum  h'ere  non  debet  quia  die' 
I  qd'  per  quendam  Adum  in  Parliamento 
f  Domini  Jacobi  nuper  Regis  Anglfc  &c.  3  Jac  c.  3. 
|  apud  Weftm'  in  Com'  Midd'  quinto  die  No- 

*  vembris  Anno  Regni  fui  Anglie,  &c.  tertio, 
'tent'  per  prorogationem  inter  alia  edit' & 
J  inaditar/  fuit  authoritate  ejufBem  Parliament 
€  qd'  nullus  Attorn'  Sollicitator  vel  ferviens 
i  forent  allocat'  a  Cliente  vel  magiftro  (110  de 
1  vel   pro  aliquo   feodo   dat'  alicui  ferviem* 

1  vel 
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Vouchers  un- 
der Councils 
Hand. 


To  give  a  true 
Bill   under 
Attorney** 
Hand. 


Proteftando, 
he  was  notfo 
indebted  :  Pro 
fUcito,  he  had 
no  Bill  given 
under  Tefta- 
tor's  Hand. 


Allter. 
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vel  Confiliar*  ad  legem  feu  de  vel  pro  aliqut- 
bus  fumma  vel  fummis  pccunie  dat' pro  cp» 
piis  alicui  vel  aliquibus  Clerico  vel  Clerjcis  five 
official''  in  aliqua  vel  aliquibus  Curia  vel 
Curiis  de  Recordo  apud  Weftm'  nifi  haberet 
notam  fAngiice,  a  Ticket)  fubfcript'  fub 
manu  &  nomine  eorundum  fervient*  vel 
Confiliar'  Clerici  vel  Clericorum  fivs  Offi- 
ciar'  predict'  teftan'  quantum  ipfe  recepit  pro 
feodo  fuo  vel  dedit  aut  folvit  pro  copiis  &  ad 
quod  cempus  &  quoties.,  &  qd'omnes  Attorn' 
&  Sollickor'  darent  ve^am  Biilam  eorum 
Magiftris  vel  Client'  vel  Aflign'  fuis  de  omni- 
bus aliis  oneribus  concerned  fectas  fuas  quas 
haberent  pro  eis  fubfcript'  cum  propria  manu 
&  nomine,  antequam  ipfi  vel  eorum  aliquis 
onerarent  Client7  fuos  cum  aliquibus  huju£ 
modi  feodis  vel  oneribus  prout  per  eundem 
acr.um  inter  alia  plenius  apparet.  Et  idem 
Jo,  G.  proteftando  qd'  ipfe  predict  Jo.  nonfuic 
indetmat'  predict  R.  C.  Teftator'  in  vita 
fua  in  predict  tribus  libris  quinque  folidis  & 
fex  denariis  pro  piacito  die'  qd'  nee  predict/ 
Ri.  C.  Teftator'  in  vita  fua  nee  pred'  S.  poft 
mortem  predi6V  R.  ad  aliquod  tempus  dede- 
runt  eidem  Jo.  Gi.  vel  aflign*  ejus  aliquam 
notam  five  biilam  onerum  vei  feodorum  pre- 
dictorum  in  narr'  predict'  fuperius  fpecificat' 
concernen'  Sectas  in  eadem  Narratione  men- 
tionat'  fubfcript*  cum  popria  manu  &  no- 
mine ejufdem  Ri.  Teftatoris  fecundum  for- 
mam  &  effectual  actus  predict^  Et  hoc 
parat*  eft  verificare  unde  pet'  Indicium  fi 
predict'  S.  actionem  fuam  predict'  inde 
verfus  eum  h'ere  debeat^  &c.  Vide  Cliffs 
Ent.  197. 

'  See  1  Bro.  26$.  ati  16$.  Quoad  part*  turn  debet 
per  ?atriamy  and  as  to  the  Refidue  pleads  the 
aforefaid  Statute.  — *  Prout 
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c  Prout  per  eund'  Ad'  inter  al'  plenius  Aliter. 

|c  apparet  Et  idem  DeP  ulterius  die*  qd'  pre- 
!  did:  Quer'  poft  retencon'  predict'  in  Mart' 
c  predidV  fuperius  fieri  fuppouY  &  ante  diem 
impetrac5  brevis  Original'  ejufdem  Quer'  non 
dedit  eidem  DeP  aliquam  billam  onerum  precT 
in  Narracone'  predid'  fuperius  fpec'  con- 
cernen'  Sedam  in  eadem  Narracone'  mentio- 
nat'  fubfeript'  cum  manu  &  nomine  ejufdem 
Quer'  fecundm'  form'  &  effed'  Statut* 
predid'  Et  hoc'  parat'  eft  verincare,  unde 
pet'  judic'  fi  Adion'j  &c. 


Bar  per  Stat.  16  Car.  2*  contra  Lnfnm  ad 
Aleas,  &c. 

ET  predid'  Rad'  per  Jo.  L.  Attorn'  fuum  Oyer* 
ven' 6c  defend'  vim  &  injur'  quando,  &c. 
&  pet*  auditum  fcripti  predid'  &  ei  legitur 
in  hec  verba,  Noverint  univerfi,  &c.  ut  in 
fcripto  verbatim,  pet'  etiam  auditum  Condi- 
tions ejufdem  fcripti  &  ei  legitur  in  hec 
verba;  (The  Condition  of  this  Obligation  is  fuch9 
That  if  the  above-abounden  R.  B.  and  H.  or 
either  of  them,  they,  or  either  of  their  Heirs^ 
Executors,  or  any  of  them,  do  and  pall  well 
and  truly  pay,  or  caufe  to  be  paid  unto  the  above' 
named  Fra.  C.  and  T.  W.  or  either  ofthem% 
their 3  or  either  of  their  Heirs%  Executors,  or 
Adminiftrators,  the  full  Sum  of  230  I.  of  law- 
ful Englifh  Money,  at  the  Days  and  Times  in 
manner following  y  viz.  150  1.  part  thereof  on  the 
Four  and  twentieth  Day  of  June  now  next,  and 
the  Sum  of  100  1.  Rejidue  thereof  on  the  Nine 
and  twentieth  Day  of  September  now  next ; 
4  That  then  this  prefent  Obligation  to  he  void,   or 

■I  <lfi 
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£»r.  r  elfe   in  full    force.)    Quibus  le&is   &  auditis 

idem  R.  die'  qd'  ipfe  de  debo'  predict,  vir- 
hite  fcripti  predict'  onerari  non  debet  quia 
die'  cjd'  per  quendam  A£him  in  Parliament© 
Domini  Caroli  fecundi  nuper  Regis  Angl', 
&c.  apud  WeiW  in  Com'  Midd'  &  decimo 
fexto  die  Martij  Anno  Regni  fui  decimo 
fexto  per  prorogation'  tent*  edit'  inter  alia 
inactitat'  fuit  authoritate  ejufdem  Parliament* 
qd'  fi  aliqua  perfona  vel  perfone  ad  aliquod 
tempus '  vel  tempora  poft  vicefimum  nonutn. 
diem  Sepeembris  qui  turic  foret  in  Anno, 
Domini  Miliefimo  fexcentefimo  fexagelimo 
quarto^  luderenc  ad  Chartas  pidas,  (Anglice 
(lards)  Aleas  ( Anglice  Dice)  Aftragal'  (An- 
glice Tables)  Spheromachias  (Anglice  Tennis) 
Globos  (Anglice  Bowles)  Conos  (Anglice 
Skettks)  Menfam  Lufbriam  (Anglice  ShoveU 
Board)  vel  ad  ali^uam  al?  Lufionem  ( Anglice 
Pafiime)  Lufum  vel  Lufos  qupfcunq;  aliter 
quam  cum  vel  pro  promptis  Pecuniis.,  (An- 
glice ready  Money)  vel  deponerent  ( Anglice, 
Jhould  bet)  fiiper  Partes  (Anglice  the  Sides)  vel 
manus  tal'  qui  ad  eundem  lufum  vel  lufbs  lude- 
rent  &  perderent  aliquam  fummam  five 
fummas  pecuniarum  feu  ai'  rem  vel  res  fie 
ludend'  (Anglice  fo  flayed  for)  exceden* 
fummam  Centum  librarum  ad  aliquod  unurn 
tempus  vel  cchvencon'  (Anglice  0?etingj. 
fuper  Fiduciam  .  (vocat'  upon  Tidket  or  Credit), 
vel  aliter  non  folverent  (Anglice  fay  down) 
eafctem  ad  tdmpus  (Anglice  at  the  Time) 
in  quo  {lie  vel  illi  fie  perderent  eafdem  (Anr 
glice  the  lame)  pars  &  partes  (Anglice  the 
Tarty  and  Parties)  que  perderet  &  perdeT/ 
rent  predi&as  pecunias  vel  al'  rem  leu  re$ 
fie  lufitae'  vel  fore  lufitat'  (Anglice  to  be  flayej 
for)  fupra  predict'  fummam  senturn  iifrrirunV 

*  m 


per  Statute  Ley,  28^ 

P  in  eo  cafii  non  forenr  obligac'  five  compute* 
I  feu  coercibiles  (Anglice  compellable)  fblvere 
4  vel  reddere  ("Anglice  to  make  good)  eafdem, 
4  fed  contrad5  &  contract'  pro  eifdem  &  pro 
4  qualibet  parte  inde  ac  omnia  fingula  judicia 

*  Stat5  Recognition5  Mortgag'  ( Anglice  Mart* 
c  gages)  conveyancie  afturancie  fcripta  obliga- 
4  toria  bille  obiigatorie  fpecialitat*  promiffiones 
4  convenc'ones  Agreament'  &  al*  ad'  fad*  & 
4  fecuritat'  quecunqj  que  obtinerentur  fierent 

*  f  Anglice  jhould  be  made)  darentur  cognofce- 

*  rentur  five  intrarentur  (Anglice  jhould  be  en, 
4  tred  into)  pro  fecuritat'  vel  fatisfadion'  de 
4  ve!  pro  eifdem  feu  aliqua  parte  inde  penitus 
4  vacua   forent  &  nullius  efFedus  prout  per 

4  eundum  Adum  inter  alia  plenius   liquet  &  Averment  of 
f  apparet,  Et  idem  R.  ulterius  die'  qd'  poft  their  Gam« 

*  predid'  Vicefimum   nonum  die  Septexnbris  i"2» 
4  in  eodem  Ada  mentionat'  &  ante  confedi- 

c  onem  Scripti  obligatorii  predid'  fcilt'  pre- 
4  did'  decimo  fexto  die  Novembris  Anno 
4  Regni  did'  Domini  Regis  nunc  feptimo  fu- 

*  pradido  apud  M.  predid'  ipfe  idem  R*  & 
4  predidus  F.  ludebant  cum  aleis  ad  quendafn 
1  lufum,  voeat'  Hazard,    &    fie  ludendo  pre- 

4  didus  Fran'cus  adtunc  &  ibm'  lucrat'  fuit  And  Plain* 
c  (Anglice  did  win)  de  ipfb  R.  ac  idem  R.  tiff  did  wia 
4  ei  tunc  perdidit  ultra  fummam  centum  li-  ©fDcfendant 
4  brarum  fiiper  flduciam  (Anglice  upon  Credit)  *to^e  Mecu 

*  &  non   in   promptis  denariis   ad  unum  &  ltlgt 
4  idem  tempus    &   conventionem    (Anglice 

4  Meeting)  videlt'  fummam  ducentaram  &  tri- 
4  ginta  librarum  leg'lis  monete  Anglie  que  per 
4  eundem  R.  tunc  minime  folut'  fuit.,  iidemq; 
4  predidus  R.  &  predidus  Joh.  adtunc  & 
4  ibm'  pro  fecuritate  folu'conis  predid'  ducen* 

*  tarum  triginta  librarum  per  eundem  Ra.  iic 
4  perdu*  &  per  prefat'  Fr,deeofie  locrat*  fuper 

*  fiduciam 
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And  Defen-  c  fiduciam  predict'  fcriptum  obligatormm  cum 
danc  gave  c  conditions  predict*  fuperius  recitat'  ad  requi- 
Cwdic  '  f,tionein  predict'  Fr.  &  in  fidacia  pro  eodem 

c  Fra.  nulla  alia  de  caufa  fecerunc  ac  idem  Fra. 

'  fcriptum  illud  de  predicY  Ra.  &  Jo.  H.   ad- 

*  tunc  &  ibrn'  acceptavit.,    Ec  hocparat' eft 
'  verificare  unde  ex  quo  fcriptum  predict'   vi- 

*  gore  Statuti  predict'  penitus  vacuum  &  nullius 
c  effect  us  in  lege  exiftit  idem  Ra.  pet'  Judici- 

*  urn  fi  ipfe  de  debo'  predicY  virtute  fcripti 

*  pred*  onerari  debeat,  &c.    Vide  Gift's  Ent. 

*  187,  &c. 

Aliter  fecundum%  1  Lut .  Ent.  484,  &c. 

»t  «       \\7     T^HE  Declaration  is  in  Debt,  for  the  Value 

Upon  a  Wa»  c         r^   •  wi 

gcr  concern-    -*-    01 100  Guineas  upon  a  Wager  concerning 

ing  a  Caft.  a  Caft  at  Back- gammon.,  of  which  there  was  a 
Cafe  Hated,  and  the  Wager  was  to  be  de- 
termined by  the  Groom-Porter,  who  gave 
Judgment  for  the  Plaintiff. 


/ 


After  Oyer  of  the  Deed,  Defendant  plead, 
the  Statute  as  follows  ; 

Oyer  prayM  c  "f^T  predict7  Jo.  per  Ed.  H.  Attorn'  fuum 
of  theWri-  c  jQ  ven'  &  defend'  vim  &  injur5  quando, 
^n£-  c  &c.    Et   pet'    audit*  fcripti    predicY   &  ei 

4  legitur  in  hec  verba,  jj.  I  John  St.  Leger, 
of  Donorale,  Efq;  do  own,  That  I  have 
betted  with  Lieutenant  -  Colonel  Roger  Pope 
an  Hundred  Guineas  againft  an  Hundred 
and  fifty,,  concerning  a  Difpute  arifing 
on  the  manner  of  playing  a  Caft  at  Back- 
gammon, which  is  ftated  and  llgned  by 
us  both,  and  Captain  Francis  Qhantrtl,  and 
referred  to  the  Decilloa  of  the  Groom-Porter 

of 
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of  England:  And  I  do  br  thefe  Prefents  oblige 
myielf,  on  the  Word  and  Honour  of  a  Gentle- 
man, to  pay  unto  the  (aid   Roger  Pope,    or  his 
Order,  or  whom  he  appoints  to  receive  it,  an 
Hundred  Guineas  fo  foon  as  the  Groom-Porter 
gives  his  Judgment  on  the  Cafe,  if  it  (6  happen 
that  the  Judgment  be  againft  me.    The  Quefti- 
on  to  the  Groom  Porter  is  (rated  under  the 
Letters  of  A.  B.  and  C.    John  St.    Leger   is 
meant  by  A.  and  Roger  Pope  by  B.    Given  un- 
der my   Hand  and  Seal  the  Eighth  Day  of 
July,    1 69 1.    c  Quibus  leclis  &  audit'  idem  Bar  hy  the 
Johannes  die  qd'  ipfe  de  debito  predict-''  vir-  stsm\ 
tute  fcripti  predicSti  onerari  non  debet  quia 
die9  qd'  in  ftatuto  in   Parliament  Domini 
Caroli  fecundi  riuper  Regis  Anglie  inchoat' 
apud  Weirm'   in  Com'  Midd'v  Octavo  die 
c  Maij  Anno  Regni di&i  Domininuper  Regis 
'  decimo  tertio  &  per  diverfas  Prorogation'  & 
r  Adjornament*  ibm' continual  ufquedecimum 
c  fextum  die  Martij  Anno  Regni  eju(8em  nuper 
:  Regis  decimo  Sexto  (inter  alia)  Authoncat 
ejufdem  Parliament   ordinat'    &   ina&ita^ 
fuit  qd'  fi  aliqua  perfona  vel  perfonead  a!i- 
quod  tempus  vel  tempora   Poif  vicefimurn. 
nonum  diem  Septembris  in  Anno  Domini, 
Millefimo  fexcentefimO    fexagefimo    quarter- 
luderet  ad  &  cum    Picliis   chartfc  (Anglice 
Cards)   aleis  latrunculis  pilis  palmariis  (An- 
glice  T^ww/i^   globulis  (Anglice  Bowles)  cla- 
vis  ligneis  (Anglice  Skittles)  menfa  Iubrica 
( Anglice   Sbovelboard)   vel   ad  alium  lufum 
( Anglice  Paftime)  ludum  vel  ludos  quofcun- 
que  f alit'  qm')  cum  &  pro  pecuniis  depofit 
( Anglice  ready  Money)  vel  pigneraretur  (An- 
glice jhall  bet)  ex  partibus  (Anglice  tffon  the 
"r  fides)  vel  fuper  manus   eorum  qui  luduot  vel 
luderet  adinde  Sc  perderet  aliquam  fummam 

U  Vel 
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*  vel  fummas  monet'  vel  aliam  rem  "vel  res  fie 
6  in  Iufum  poit*  (Anglice  plafd  for)  exceden* 
1  fummam  centum  librarum  ad  aliquod  unura 
I  tempus  vel  congreffum  fuper  notam  ( Anglice 
e  upon  Tick)  vel  credenciam  ( Anglice  Credit) 

*  vel  aliter  &  non  folveret  eadem  in  manibus| 
€  (Anglice  JhaH  not  pay  down  the  fame)  ad  tem* 

*  pus  quando  ill'  vel  illi  fie  perdent  eadem  per- 
€  fona  vel  perfone  qui  perdiderunc  five  per- 
:  diderint  did'  monet'  vel  aliam  rem  five  res 
r  fie  in  lufum  poit'  five  ponend'  (Anglice  Jo 
<  plaid,  or  to  be  flay' d  for)  ultra  fummam  cen. 
c  cum  librarum  in  tali  cafii  non  obligabitur  feu 

*  compelletur  vel  compellendus  eric  folvere  ve 
€  refpondere  ( Anglice  to  make  good')    eadem 

*  fed  contradus  pro  eifdem  &  pro  qualibei 
c  parte  inde  &  omnia  &  fingula  Judicia  ftatuta 
€  Recogn'  ( Anglice  Recognizances)  mortgagia 
c  (Anglice  Mortgages)  Convey ancie  affuranck 
c  obligationes  (Anglice  Bonds)   Bille  Speciali 

*  tates  promifliones  conventiones  agreamenta 

*  &  alia  ada  facia  &  fecuritates  quecunq;  que 
e  erint  obtent'  fad*  dat'  cogn'  five  intrat'  (An- 
c  glice  entredinto)  pro  fecuritac'  vel  Satisfaction" 

*  eorundem  vel  pro  eifdem  vel  aliqua  part* 
c  inde  erint  vacua  &  nullius  effedus,  proui 

Averment  of c  per  eundem  Adum  (inter  alia)  plenius  ap 
their  Gam.  t  paret,  Et  idem  Johannes  in  fado  die'  qd 
,n£*  c  poft    vicefimum     nonum  diem   Septembri 

e  Anno  Domini  Millefimo  fexcentefimo  fexa 
c  gefimo  quarto  fupradido  &  ante  con 
c  fedion'  fcripti  predid'  fcilt'  predid'  odavc 
c  die  Julij  Anno  Domini  Millefimo  fexcentefi- 
mo nonagefimo  primo  fuprad'  spud  paro- 
c  chiam  predid'  in  Com  predid'  ipfe  iden 

*  Johannes  &  predid'  Rogerus  ludeban 
And  of  the  c  cum  aleis  ad  quendam  ludum^  vocat 
Money  bee-  *  Back  •gammon,  quodq^  predicY  centum 
u  nummi 
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nummi  aurer,    vGcat'  Guineas,    in  predid' 
fcripto  mentiona^  adcunc  &  ibm*  ad  unum 
tempus     &    unum    congreftum     (Anglice 
meeting)  faer'  pignorat'  ( Anglice  betted )  per 
eundum  Johem3  cum  predid'  Rogero  &  per- 
die*  in  lufo  ilio  &  non  cum   vel   pro    pecunii 
deponY  ("Anglice  ready  Money)    quodq;  pre- 
dict' centum    nummi  aurei,   vocat'  Guineas, 
tempore  pignorationis  illius  (Anglice  at  the 
Time  of  the  [aid  Bet)  Necnon  tempore  adju-  Value  of  the 
cationis  in  narr'  predida  Rogeri  per  Tho-  Guineas  bet. 
mam  Neale  in  eadem  narr'  mentionat'  fieri  tsd}  but  not 
fupponY  fuer'  valoris  ultra  Summam  centum  m  rea(3v  M°- 
librarum  (videlt'J  apud  paroch'   predid'  in  ney* 
Com'  predid'  quodq;  predicY  centum  nummi 
aurei  tempore  lufus  illius  non  faer'  pignorat' 
(Anglice  betted)  in  pecuniis  deponY  ( Anglice 
ready  Money)   neque   tempore  adjudication^  But  for  secu- 
predid'  in  Narr'  predid'  fieri  fuppouV  iblut'  rity  Defen-  * 
fed  pro  fecuritat'  Solucon'  predid'  centum  dan^  gave  the 
nummorum  aureorum  per  ipfum  Johannem  Wrjtmg 
cum  predid'  Rogero  ut  prefertur  pignorat3 
(Anglice  betted)  Idem  Johannes  poftea  fcilt' 
predido   Odavo  die  Junij  Anno   Domini 
Millefimo  fexcentefimo    nonagefimo  primo 
fupradido  apud  paroch' predid'  in  Corn'  pre- 
did'  fcript'  predid'  in  Narr1  predid'   men- 
tionat'  prefab  Rogero  dedit  figillavit  &  ut 
fadum  fuum  deliberavit,  per  quod  ac  vigors 
ftatuti  predid' in  eo  cafu  inde  editJ&  provis' 
fcriptum  predid'  fuit  &  eft  vacuum  &  nullius  Pferatiff  de- 
vigoris  in  Lege,  Et  hoc  parat'  eft  veriflcare  mi}r5" 
unde  pet'  judicium  fi  ipfe  de  debito  predido 
virtute  fcripti   predidi  onerari  debeat,  &c. 
Vide  1  Lut.  484,  &c.     The  Plaintiff'  demurs, 
and  the  Defendant  joins  in  Demurrer. 


U  z  Upon 
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This  Ofe 
roc  within 
the  Scat,  be- 
ing a  meer 
collateral 
Matter. 


That  no 
Place  was 
^Hedged. 


That  no 

Judgment 

appeared. 
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Upon  the  Argument  of  the  Cafe,  thefe 
Points  were  debated : 

i.  Whether  this  Cafe  was  within  the  Statute 
1 6  Car.  2.  cap.  7.  but  the  Opinion  of  the  Court 
clearly  was,  That  it  was  not  with"  the  Statute, 
becaufe  it  was  a  meer  collateral  Matter,  and 
which  happened  on  a  Chance,  and  the  Event 
of  it  did  not  depend  upon  the  Succefs  of  the 
Game  ;  and  alfo  the  Act  exprefly  prohibits 
Wagers  upon  the  Sides  or  Hands  of  the  Players, 
and  if  they  had  intended  any  other  Wagers, 
'tis  probable  Mention  would  have  been  made 
of  them. 

2.  The  fecond  Objection  was  made  by  the 
Defendant  to  the  Declaration.,  'viz,.  That  no 
Place  was  alledged  where  the  Groom-Porter 
gave  his  Judgment;  but  the  Plaintiff's  Councel 
laid  there  was  a  Place  alledged,  becaufe  it  is 
faid  that  the  Groom-Porter  did  give  Judgment, 
and  that  the  (aid  too  Guineas  were  of  fuch  a 
Value,  &c.  Apud  parocU  fa  Martini  predict. 
And  that  if  the  Place  had  been  omitted,  yet  the 
Declaration  was  good  notwithstanding,  be- 
caufe the  Defendant  had  confeis'd  the  Fact, 
and  then  that  Fault  was  cured.  Secundum,  Hob. 
SlTcIv.  11.  2  Cro.  6$~2.  and  therefore  that 
Objection  was  difallowed  by  the  Court. 

5.  A  third  Qrjection  was  made,  That  it 
did  not  appear  by  the  Declaration  that  the 
Groom-Porter  had  given  any  Judgment  on  the 
Cafe,  becaufe  it  is  not  alledged  that  the  ftated 
Cafe  was  tendered  to  mmj  or  that  he  had 
given  his  Judgment  thereon. 

To  which  the  Plaintiffs  Councel  anfwered, 
That  it  appeared  by  the  Declaration  there  was 
a  Wager  made  between  the  Parties,  and  what 
it  was;   and  then  it   is  alio  alledged  that   the 

Groom- 
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Groom-Porter  had  adjudged  in  the  Cafe,  and 
alfo  that  by  his  Judgment  the  Matter  was  de- 
termined for  the  Plaintiff,  which  was  (efficient ;  Judic*  pet 
and  the    Plaintiff  had  Judgment  by   Content  Quer  * 
of  the  whole  Court. 

Afterwards   a  Writ  of  Error  was  brought,  Error 
and  it  was  indeed  for  the  Plaintiff  in  the  Error  *,  brought. 

That  an  Action  in  the  Debet  and  Dctimt  ("as  Obj.  That 
the  Cafe  is)  did  not  lie  for  the  107  /.  ioj.  for  Debet  ^  De- 
that  the  Court  could  not  take  Notice  that  a  *****  did  nQt 
Guinea  is  above  the  Value  of  20J.  tho'  by  the  ie* 
way  of  Commerce/  and  mutual  Compact, 
it  paffedfor  1  /.  is.  6  d.  but  that  would  not 
raite  the  Value  of  the  Coin,  and  therefore 
the  Demand  ought  to  be  only  of  100  /.  or  of 
,100  Guineas,  with  an  Averment  of  the  Value  of 
them  ;  he  agreed  the  Cates  of  Foreign  Coins, 
and  that  Debt  lies  for  60  /.  monete  Flandri<e3 
which  amounts  to  fo  much  Englifli,  as  2  Cro. 
88.  Telv.  80.  i  Leon,  41.  But  Latch  84.  \s3 
That  a  Declaration  for  Englijh  Money  may 
tidt'bt  ad  Valenc  1  He  alfb agreed j  chat  iniFfci- 
eott  and  Burroughs  Cafe ,  Tnn.  5-  W.  &  M. 
B.  R.  where  the  Action  was  in  Cafe  upon  a 
Bill  of  Exchange  for  5*5  Guineas,  the  Court  ad- 
judged for  the  Plaintiff,  becaufe  the  Jury  might 
affefs  Damages  according  to  the  Rate  then  cur- 
rent; but  it  was  otherwise  in  Debt,  where  the 
•Plaintiff  fliall  recover  according  to  his  Demand. 

To  this  it  was  anfwered  by  the  Defendant's  Rm  ^hat  is 
Councel,  That  when  one  demands  Foreign  might  lie. 
Coin  in  Specie,  the  Writ  may  be  in  the  Deti- 
-net  only  ;  but  when  the  value  of  it  in  Etiglijh 
Money  is  demanded,  it  may  be  in  the  Debet 
and  Detinet,  and  to  this  two  judges  Teemed  to 
agree,  and  one  held  Guineas  were  as  Foreign 
Coin. 

U  3  2.  It 
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2.  It  was  moved,  That  this  Cafe  was  within 
the  Statute,  tho'  the  Councel  did  not  much 
infill:  thereon. 

5.  It  was  objected,  That  it  was  not  averr'd, 
That  the  100  Guineas  were  not  paid  in  Specie, 
as  by  Raft.   15-8.  Teh.  1  3^.  Popk  28.     1  Cro. 
5*5- 
Obi   For  ^ie  Chief  Jufticefaid,  The  Declaration  was 

want  of  Aver-  ^1,  for  the  Plaintiff  ought  to  have  declared  upon 
ment.  the  Deed  or  Fad,  and  the  Cafe  alfo,  and  then 

have  (hewn  that  the  Cafe  was  brought  to  the 
Groom-Porter,    and   that   he  had    given   his 
Judgment  thereon  ;  but  here  the  Plaintiff  had 
taken  upon  him  to  aver   the  Purport  of  the 
That  the       Cafe  without  producing  it,  which  is  not  to  be 
P!aiultlffu      Offered;  and  tho'  the  Declaration,  by  way  of 
dectred  on"'  Reciwl>  had  *hewn  the  Subftance  of  the  Cafe, 
the  D.-ed  and  yet  when  it  is  in  Writing,   the  Writing  itfelf 
the  Cafe  alfo.  ought  to  be  produced  j   as  if  A.  and  B.  agree 
in  Writing  concerning  the  Purchafe  of  Lands  in 
F.  and    afterwards  A.  covenants  with  B.  to 
affign  him   the   Lands  contain'd  in  the  (aid 
Writing  :    If  B.  will  bring  an  Adion  for  the 
Breach  of  this  Covenant,    he  cannot  fhew  that 
A.  covenanted  to  affign  the  Lands  in  F.   but 
the  Lands  in  the  Writing,  and  to  fhew  it,  and 
that  the  Lands  in  the  Declaration,    and  the 
Land  in  the  Writings  are  the  fame  Lands  withT 
out  any  Variance  :    And   he  inclined   to  re- 
verfe  the  Judgment  for  this  Caufe  »  and  alfq 
for  that  the  Plaintiff  had    not  (hewn,  thatthe 
Guineas  were  not  paid  in  Specie,  but   it  was 
adjourned  ;   and  in  Irin,  7   W.  3.  the  Chief 
Judgment  re- Jaftice  and  Juftice   Eyre    prefent,    the  Judg- 
\erfed.  ment  was  xtvzifed,  and  the  Chief  Juftice  gave 

the  Reafon,  becaufe  the  Plaintiff  had  fhewh 
the  Cafe,  and  Play,  and  Wager,  and  then  the 
Deed  by  which  the  Parties  bound  themfelves 


m 
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in  the  laid  Wager ;   and  upon  hearing  of  the 

Deed,  it  appear'd  that  it  was  to  ftand  to  the 

Judgment  of  the  Groom  Porter  upon  the  Cafe         ^ 

ftated  and  figned  by  us  both,  which  is  not  the 

fame,    and    therefore  the  Writing  containing 

the  Cafe  ought  to  have  been  (hewn,  and  an  Averment 

Averment  taken*  that  the  Cafe  in  it,  and  in  wanting,  &* 

the  Declaration,   were  all  one  5    and  altho*  it 

was  urged,   that  the  Inducement  of  the  Cafe, 

and   that   ftated,    are   all   one,     and    there* 

fore  whether  the  Averment  was  before  the 

Deed,    or  after,    was  not  material ;  yet  the 

Chief  Juftice  was  of  another  Opinion,  becaufe 

the  Declaration  fuppofed    the  Deed  to  be  to  The  Deed 

perform  the  Wager  comprized  in  the  Deed,  was  to  per. 

whereas  it  is  to  perform  an  Extrinllcal  Cafe,  fo.rn!  an  E* 

and  which  is  to  be  join'd  by  Averment,  and  mnlical  wc* 

for  that  Reafon  the  Judgment  was  revers'd,  as 

the  Reporter  was  credibly  inform'd.    See  alfo 

this  Cafe  in  %  Mod.  fop.  Fol,  1,  2,  3,  eH 

Note,   That  by  a  late  A&,   made  9  &  1°  9&  xc  Mri£% 
Ann*y  It  is  ena&ed,  That  after  1  May,  1711.  againftGam- 
all  Notes,  Bills,  Bonds,  &c  given  by  any  Per-  ing  at  Card*, 
fon,   where  the  Confideration  is  for  Money,  Dice,  &e. 
or  other  Valuable  Thing,  won  by  Gaming,    or 
Playing  at  Cards,  Dice,  Tables,  Tennis,  Bowls, 
or  other  Game,   or  by  Betting,  or  for  Repay- 
ing any  Money  knowingly  lent  for  fuch  Gam- 
ing or  Betting,  or  lent  ap  the  Time  and  Place 
of  foch  Play  to  any  fo  Gaming  or  Betting,  &c. 
fhall  be  void ;  And  where  fuch  Mortgages,  &c. 
fhall  be  of  Lands,  &c.  or  fhall  incumber  or  af- 
fect the  fame,   fuch  Mortgages,  &c   fhaH  de- 
volve upon   fuch  Perfbns  as   fhould  or  might 
have  or  be  entitled  to  fuch  Lands,   &c.  in  cafe 
the  Grantor  thereof  had  been  dead,  and  as  if 
fuch  Mortgages,   &*.  had  been  made  to  the 

U  4  Perfpns 
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Perfons  entitled  after  the  Deceafe  of  the  Perfon 
incumbring ;    and  all  Grants  or  Conveyances 
made  to  hinder  fuch  Lands,,  &c  from  devol- 
ving upon  ftch  Perfon,  fhall  be  deemed  Frau-, 
dulenc  and  Void.. 
Remedy  for      •  Any  Perfon  playing  at  Cards,   Dice,  &c. 
one  ^Mf*  of  betting  <*r  lofing    the  Value  of  10  /.  and 
of  ,7/  P:ayir,g' the  »%«Si    or  any  Part,    may  within 

Three  Months  foe  for,  and  recover  the  Mo- 
ney fo  loft  from  the  Winner,  with  Cofts,  &c. 
p  which  A&ion  it  fhall  be  fufficient  to  aliedge, 
That  the  Defendant  is  indebted  to  the  Plain- 
tiff, or  .  received  for  his  own  Ufe,  &c  the 
Money,  fo  Joft  and  paid,  without  fetting  forth 
the  fpecia!  Matter,  and  in  cafe  the  Lofer  do  not 
fue,  any  .other  Perfon  may,  and  recover  the  fame, 

Treble  Value  and  CFeble  ^  y^.  wjtfa  C()(^    ggainft  ^ 

withLoits.      winners,    one  Moiety    to  the   Informer,    the 

other  to  the  Poor  of  the  Pari(h. 
Party  to  an-  Every  Perfon  liable  to  be  fued  mail  anfwer 
£v^uPon  upon  oath  fuch  Bills  as  fhall  be  preferred 
again  ft  him,  for  difcovering  the  Sums  of  Mo- 
ney, or  other  Thing  fo  won  at  Play. 
Howkdemp-  The  Perfon  who  fhali  fo  difcover  and  repay, 
mficd.  fhall  be  indempnified  from  any  further  Pupifh- 

ment,  &c. 

Any  Perfon  who  mail   by  Fraud,    &c.   in 

playing  at  Cards,  Dice,  &c.  or  by  bearing  a 

Forfeitures     .Shane  in  the  Stakes,  &c.  or  by  Betting  win  any 

^tC^l&c'Sm  °f  Money>  &c-  above  xo  /.  at  one  Time 
V'  or  Sitting,  fuch  Perfon  fo  convicted  on  In- 
dictment, &c.  fhall  forfeit  five  times  the  Value 
of  the  Sums,  or  other  Thing  fo  won,  and  be 
deemed  Iniamous,  and  fufTer  fuch  Corporal 
Punifhment  as  in  Cafes  of  wilful  Perjury. 

Perfons  fuf-        Any  Two  or  JuHices  may  ■  caufe  fuch 

peered  to  live  n     r  it  i     i     r  ,        J        . 

by  Gaming     Perlons  to  be  brought  before  them  as  they  have 
bound  to  good  Caufe  to  fufpe&  to  have  no  viiible  Efface,  &c 

Bsiuvioar.     i  .       .  *        ■     .  to 
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to  maintain  themfelves  by ;  and  if  they  do  not 
make  it  appear^  that  the  principal  Part  of  their 
Expences  is  not  maintained  by  Gaming,  then 
fuch  Juftices  (hall  require  Securities  for  their 
good  Behaviour  for  Twelve  Months,  and  in 
Default  commit  them  to  Gaol. 

Such  Perfons  finding  Sureties,  and  playing  Forfeiture  of 
ov  betting,  during  the  Time,  for  the  Value  ofRecoR2ni" 
20  s.  fliall  forfeit  their  Recognizance. 

If  any  Perfon  fliall  aflault  and  beat,  orchal-  Forfeiture 
Jenge  to  fight  any  other  Per(bn,  on  account  ^r  Fighting, 
of  Money  won  by  Gaming,  &c    being  con- ^* 
viewed  thereof,  he  (hail  forfeit  all  his  Goods.,  &ct 
and  fuffer  Imprifonment  during  Two  Years. 

This  Act  (hall  not  extend  to  prevent  any  Her  Maje- 
Perfon  from  Gaming  within  any  of  Her  Ma-  fty's  Palaces 
jelly's  Palaces  of  St.  James  or  Whitehall,  during  excePted« 
Her  Majefty's  actual  Refidence  at-  either  of  the 
faid  Palaces,  or  in  any   other  Royal  Palace 
where  (he  (hall  be  refidenr,  To  as  (iich  Playing 
be  not  in  any  Hou(e,  &c  the  Freehold  or  In- 
heritance whereof  is  out  of  the  Crown.,  and 
fo  as  fuch  Playing  be  for  ready  Money  only. 

Statute    of  TJfury  pleaded.     Secutl  d* 
1  Lut.  467,  &c.  12  Car.  "2.0.13.. 

TJ  T  predict'  Sa.  per  Jo.  W.  Attorn'  fuum 
c    L   ven'  &  defend7  vim  &  injur'  quando, 
*  &c.  Et  pet5  audit'  fcripti  predici'  &  ei  legi- 
'  tun  pet'  etiam  audit  condition' ejufdem  fcrip- 
c  u  &  ei  legitur  in  hec  verba.     The  Condition 
of  this  Ob.igation  is  fuch,   That  whereas  the  Money  lent 
above-named  John  Mafony   at  the  Requed  of  uPon  Adven- 
•the  above-bounden  John  Collet,  having  lent  and  ™.r*of  ^ 
paid   unto  him  the  principle  Sum  of   Thirty  LifcIS°rS 
'Pounds  Sterlings   upon  Adventure  of  the- na- 
tural 


Oyer  craved. 
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Bar,  fetcing 
forth  the  cor- 
rupt Agree- 
ment with 
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turai  Life  of  him  the  faid  John  Collet*  if  there: 
fore  the  (aid  John  Collet,  or  his  Affigns,  at  the 
End  of  Twelve  Months  Calendar,  or  any 
fooner  Time  from  and  after  the  firft  Three 
Months  commencing  from  the  Day  of  the 
Date  hereof,  do  and  (hall  well  and  truly  pay1 
or  caufe  to  be  paid  unto  the  faid  John  Mafon9\ 
his  Executors,  Adminiftrators,  or  Affigns,  the 
Sum  of  Thirty  and  two  Pounds,  Five  Shillings, 
Sterling  Money «  and  after,,  and  according  to 
the  Rate  of  Six-pence  each  Pound  each  Month,1 
for  all  fuch  Time  whatfbever  as  mall  be  expi- 
red and  fpcnt  at  fuch  affigned  Time  of  Pay- 
ment from  and  after  the  faid  firft  Three  Month?,1 
commencing  as  aforefaid »  or  if  within  the  faid1 
Twelve  Months,  and  before  fuch  Payment 
of  every  Principal  and  Vramiumy  the  faid  John 
Collet  mail  happen  to  depart  this  natural  Life, 
That  then  this  prefent  Obligation  (hall  be  void, 
and  of  none  EfFecY,  or  elfe  to  be  and  remain 
n  full  Force  and  Vertute.  c  Quibus  lectis  St 
auditis  idem  Samuel  die'  qd'  ipfe  de  debito1 
predicY  virtute  fcripti  obligatorii  predicY1 
onerari  non  debet  quia  die'  qd'  ante  pre-1 
dicY  tempus  confection'  fcripti  obligatorii 
predicY  nee  non  ante  diem  impetrationis 
Brevis  Originalis  ipfms  Johannis  Mafbn  pre- 
dicY fciit'  vicefimo  nono  die  Augutti  An- 
no Regni  di<5H  Domini  Regis  nunc  primo 
predicY  Johannes  Collet  apud  London  pre- 
dicY in  Parochia  &  Warda  predicY  requifivit 
quendam  Johannem  Litten  quatenus  ipfe 
idem  Johannes  Litten  mutuo  daret  &  ac- 
commodaret  eidem  Johanni  Collet  fum- 
mam  Trigint'  librarum  legalis  monete  Ang. 
lie  qd'q;  fuper  accommodation'  ill'  inter  pre- 
dicY Johannem  Letten  &  ipfum  Johannem 
Collet  adtunc  &  ibm>  contra  formam  Statuti 

«  in 
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in  hujufmodi  cafu  nuper  edit*  &  provis*  cor- 
rupt' agreac'  &  concordat'  fuit  qd'  predid' 
Johannes  Letten  accommodaret  pred' Johan- 
ni  Collet  predid'  Triginta  Iibras  a  pred'  Vice- 
fimo  nono  die  Augufti  Anno  primo  fupra. 
did'  per  fpacium  unius  anni  incegri  extunc 
prox'  fequen',  qd'q;  predid' Johannes  Collet 
foiveret  predido  Johanni  Letten  quadragint* 
&  quinqi  ^olid'  pro  accommodatione  (Ang- 
lice  Loan )  &  dando  diem  (blutionis  predid'  tri- 

I  gint'  librarum  pro  tribus  menfibus  &  fie  (e- 
cundam  ratam  fex  denar'  legalis  monete 
Anglie  per  menfem  pro  qualibet  libra  pred* 
triginti  librarum  pro  accommodatione  (Ang- 
lice  Loan)  &  dando  diem  folution'  predid* 
trigint'  librarum  per  totum  predid'  fpacium 
unius  anni  f\  predict' Johannes  Collet  tam  diu 

r  viveret,  qd'q;  predict'  Johannes  Collet  &  pre- 

f  did'  Samuel  ut  ejus  fecuricas  devenirent  tent' 
&  obligat'  per  quoddam  fcriptum  obligato- 
rium  pro  folution'  inde  fecundum  formam  & 
effed'  corrupt'  agreament'  predid'^  fuper  quo 
predid*  Johannes  Letten  adtunc  &  ibm5  ac- 
commodavit  eidem  Johanni  Collet  trigint* 
Iibras  pro  uno  anno  ac  fuperinde  predid'  J^at  ,n  ?er2 

'•  Johannes  Collet  &  idem  Samuel  in  perfor-  f^mfce  «* 

1  •      *  s  5  ••  r\  9        o       this  Agree- 

1  mation  corrupt  agreament  predid    poftea  ment  5r>- 
fcilt5  predid*  vicefimo  nono  die  Augufti  An-  fendant  at 
no  primo  fupradid'  apud  London  predid*  in  the  Requeft 
f  Barochia  &  Warda  pred*  ad  requifition'  pred'  °£  J- L  «ave 
;  Johannis  Letten  devener'  tent'  predid'  Jo-  ™eJ*ondt* 
'  hanni  Mafon  in  quodam  fcripro  obligatorio 
r  pro  triginta  libris  cum  condition'  eidem  fcripto 
obligatorio   fublcript'  pro   folution'   trigint* 
&  duarum  librarum  8z  quinque  fblid'  (duabus 
libris  &  quinque  (olid'  parcel!'  inde  cxiften* 
pro  interefle  pro  eifdem  trigint'  libris  pro 
uno  quarterio  unius  anni)  &  fecundum  ratam 

!fex 
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c  fex  denar'  pro  qualibet  libra  quolibet  menfe1 
c  pro  omni  tali  tempore  quocunque  quod  forec 

*  expirat'  ab  &  poft  predict'  primos  tres  men- 
'  fes,  pofteaque  ad  finem  anni  predict'  (ciltl 
c  triceiimo  die  AugufK  Anno  Regni  dicti  Do- 
f  mini  Regis  nunc  fecundo  predict' Johannes 
f  Collet  in  completion*  8z  (ecundum  formani 
c  corrupt'  agreament'  predicV  folvic  predict' 
1  Johanni  Letten  novem  libras  pro  accommo-i 

Thatpefen-  c  dation'  (Anglice  Loan)  &  dsndo  diem  folu-j 
dantpaidoJ.  i  tjon>  pre^\^  trigint'  librar'  pro  predict'  uno 
for  Loan  at  c  Anno  exiften'  fecundum  ratam  fex  denar 
the  Year  s        r  ,.,    *  ir.  •   •     »  ri_ 

£nj#  l  pro  qualibet  libra  pro  tnginr  libraruin  pro 

c  quolibet  menfe  in  anno  predicl',  Ac  poftea 

c  eifdem  die  &  anno  ulc'  mentionat'  apud  Lon- 

4  don  .predicl'  in  Parcch-  .&  Warda  predict' 

*  pro  continuatione  predicV  trigint'  librarum  in 
£  manibus  ipfius  Johannis  Collet  pro  fpacio 
c  unius  al'  anni  poftea  fciif  predict'  tricefimo 
c  die  Augufti  Anno  fecundo  fupradict'  apud 
i  London  predicl'  in  Paroch'  &  Warda  pred' 

Defendant  c  inter  predicl'  Johannem  Letten  &  prefat'  Jo* 
lets  out  ano-  *  hannem  Collet  corrupt'  &  contra  formam 
ther  corrupt  t  §tatut'  predicl' in  hujufmodi  ca(u  nup'er  edit 
Agreement      .   ©,  Lsu  •>  c  •     :  j?         j-^i  t   u 

between  '  &  provis   a  great    fuic  qd  predicl1  Johannes 

j.l.  and  De-  c  Letten   deliberaret    predicl'  Johanni  Collet 

fendanr,  re.    '  predicl'  fcriptum  obligatormm   de  predicl 

Jating  to  this y  vicefimo  nono  die  Augufti  Anno  primo  fu- 

pttfcntBond  <  pradi^  utprefertur  confecl'  cancelland'  qd'q 
endLondi-      c  r      a-^,  T  v.  T.  .  j-jZ 

tjcn  preoict   Johannes  Lnten  continuaret  predict 

c  trigint'  libras  in  manibus  predict'  Johanni.1 

c  Collet  pro  fpacio  unius  al'  anni  integri  extunc 

c  prox' fequend'  qd'q;  predict' Johannes  Colle; 

c  folveret  predicl'  Johanni- Letten   quadr'agint 

\  &  quinq;  folid*  pro  accommodatione  &  daii 

1  do  diem  folution'  predict'  trigint'  libraruu 

6  pro  tribus,menfibus&  fie  fecundum  ratam  fe? 

c  denai5' legalis  monet' Aog'!ie  per  menfem  pre 

c  qui' 
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quaiibet  libra  predict  triginc'  librarum  pro 
accommodatione&dandodiem  folution'  pre- 
dict' trigint'  librarum  per  tocum  predicV  fpa- 
eium  unius  anni  in  condition'  predicV  fupe- 
rius  mentionat'  fi  predict'  Johannes  Collec 
cam  dm  viveret,  qd'q-,  predicV  Johannes 
Collet  &  idem  Samuel  ut  iecuritas  pro  eodem 
Johannes  Collet  devenirent  tent'  &  obligat' 
per  quoddam  al'  fcriptum  obligatorium  pro 
iblucione  inde  (ecundum  ratam  &  efTecV  cor- 
rupt' agreament'  pred',  Ac  fuperinde  pred' 
Johannes  Collec  &  idem  Samuel  ut  fecuritas 
pro  eodem  Johanne  in  performation'  corrupt.' 
agreament'  predicV  ulc'  mencionat'  poftea 
fciit  predict'  tricedmo  die  Augufti  Anno  fer 
cundo  fipradicV  apud  London  predict'  in 
Paroch'  &  Warda  predict'  ad  requisition'  pre- 
dicV Johannis  Lecten  devener'  tent'  predicV  Boncj  mac?3 

j  Johanni  Malbn  in' predict'  fcripto  obligatorio  to  7.  M.  the 
predict'  in  nan-'  predict'  fuperius  mentionat'  Plaintiff, 
in  predicV  fexagint'  libris  fuperius  petit'  cum 
conditione  ut  prefertur.,  Et  idem  Samuel  ul-  Averment 
terius  die*  qd'  fex  denar'  pro  incerelTe  pro  that  6d.  per 
quaiibet    libra    predicV  trigint'  librarum   in  Month  ex- 
fcripto  obligatorio  predicV  hie  in  Cur' pro-  ce"!6  6L 
at   luperius  mentionat   pro  uno  menie  ex- 
cedunt  ratam  (ex  librarum  pro  centum  libris 
pro  uno  anno  contra  formam  Statue'  predicV, 
Per  quod  fcriptum  obligatorium  predicV  hie 
in  Cur'  prolat'  penitus  vacuum  &  nullius  vigo- 
ris  in  lege  devenit  &  exiftic,    Ec  hoc  parat' 
eft  verificare,  Unde  pet'  Judic'  fi  ip(e  de  de- 
bito  predicV  virtute  fcripti  obligatorii  oneraii 

c  debeatj  &c.    Demurrer  &  rejoinder  in  De- 

F  murrer.     Vide  1  Lut.  467. 

It  was  argued  for  the  Plaintiff,  that  this  Con- 
trad  was  not  ufurious,  and  2  Rolls  R»v.  47,  4.8. 

Mj. 
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Mo.  y$2.  Ellis  and  Ward's  Cafe  were  ci 
ted.  But  that  it  was  an  ufurious  Contract 
were  alfo  cited  Burt  on' %  Cafe,  Co.  5.  69,  70 
Chitons  Cafe,  2  Cro.  Roberts  and Trematfs  Cafe 
5  Cro.  5 42.  and  A/0.  398.  Button  and  Downbam'l 
Cafe,  zVrtfr'  Jn»#  40  E//&.  £<?r.  865*.  by  whicl 
Record  it  appears,  (fays  the  Repoter)  That  a 
well  the  Intereft  as  the  Principal  was  in  Hazard 
although  it  does  not  plainly  appear  by  theii 
Q.  How  this  Books ;  and  that  he  believed  this  A&ion  wa 
Caufe  ended,  not  profecuted  any  further,  becaufe  he  coulc 
never  fee  any  Thing  thereof  appear  after  thi 
Argument,  and  no  Judgment  is  cnter'd  on  th< 
Rolls,  and  alfo  by  the  Books  of  the  Prothono 
caries  nothing  further  appear'd.     \\6q  i  Lm 

469,47°. 

Aliter  per  Stat'    de  Vfury.     Secund' 
i  Saund.  292, 

Imparlance.  c  T?T  modo  adhuncdiem  fciit'  diem  Mercui 
c  JJ/  prox'  poft  quinden'  Pafche  ifto  eod 
*  Termino  ufque  quern  diem  predict' Jacobu 
c  habuit  licenc'  ad  Billam  predict'  interloquend 
c  &  tunc  ad  reipond',  &c.  coram  Domini 
c  Rege  apud  Weftm'  ven'  tarn  predi&'Jo.To 
c  per  Attorn'  fuum  predid'  quam  predid 
c  Ja.  Sh.  per  Jo.  W.  Attorn*  fuum,  Et  iden 
■  Ja.  defend'  vim  &  injur'  quando,  &c.    E 

Oyer  craytd.  c  pet*  audit'  fcript'  obligator'  predict  &  ei  !e 

*  gitur,  &c.  pet'  etiam  auditum  Condition! 
c  ejufdern  fcripti  obligator',  &  ei  legitur  in  he 

*  verba.  Jf.  The  Condition  of  this  Obligatioi 
isfuch,  That  if  the  above-bounden  Sir  jarm 
Shaen  Knight  and  Baronet,  his  Heirs,  Executor; 
Adminidrators,  or  Affigns,  fhall  and  do  we 
and  truly  pay,  or  caufe  to  be  paid,  unto  th 
above-named  JobnFamU  Efq,  his  Executors,  Ac 

miniftrator! 
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miniftrators,  or  Affigns,,  the  full  Sum  of  Three 
hundred  and  thirty  Pounds,  of  good  and  law- 
ful Money  of  England,  on  the  Five  and  twen- 
tieth Day  of  February  next  enfuing   the  Date 
of  thefe  Prefents,  at  or  in  the  Middle-Temple- 
Hall,  London,  deducing  thereout  only  the  cur-  Exchange  to 
rant  Exchange  of  the  fame,  if  any  Ihall  be  laid  be  deduced, 
out  for  the  Exchange  thereof  from  Ireland  to 
Eugland*  Then  this  Obligation  to  be  void,  and 
of  none  Effect,  or  elfe  to  be  and  remain  in 
full  Force  and  Vertue.     '  Quibus  ledis  &  au- 
dit' idem  Ja.  die'  qd'  predict'  Jo.  T.  actio- 
nem fiiam  predid'  inde  verfus  eum  habere  feu 
manutenere  non  debet  quia  die'  qd'  predid' 
Johannes  poll  confedionem  fcripti  obligator' 
predid'  fcilicet  decimo  die  Maii  Anno  Reg- 
ni  didi  Domini  Regis  nunc  vicefimo  videlt' 
apud  London  predid'  in  Paroch'  &  Warda 
predid'  corruptive  recepit  de  eodem  Jacobo  Bar,  tJiataf. 
trigint'  libras  legalis  monet'  AngP  pro  diffe-  ^^f?0"! 
rendodiem  folutionis  (Anglice  for  Forbearance)  *orrup"v  re- 
predid'  trefcentarum   librarum   in   predid'  ceiv'dof  De- 
icripto  Obligatorio,  mentionat' pro  uno  anno  fendanc  30/. 
integro  videlt'  a  predid'  vicefimo  quinto  die  f°r  Forbea- 
Februarii  anno  vicefimo  lupradid'  ufq;  vice-  *anc*  of  tIie 
fimum  quintum  diem  Februar'  Anno  Regni  5<3< 
didi  Domini  Regis  nunc  vicefimo  primo  que 
eft  ultra   ratam   fex  libraram  pro   quolibet  Which  is 
cent'  libr'    pro   uno   anno    integro   contra  JJ?***^, 
formam  Statuti  in  hujufmodi  Cafu  inde  nu-     '  ^r 
per  edit'  &  provis'  per  quod  fcriptum  obli- 
gator' predid*  vacuum  devenir,  Et  hoc  parac' 
eft  verificare,  unde  pet'  Judic'  fi  ipfe  de  de- 
bito  predid'  virtute  fcripti  obligatorii  predid' 
onerari  debeat.  &c.    Quer'  moratur  in  Lege_, 
Et  Def  jung'  in  morac'. 


This 
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Judic  fro 
£uer\   That 
the  Plea  was 
ill,  the  Bond 
not  being  for 
Payment  of 
Money  upon 
Ufury. 
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.  <i 


Ufunous 
Contract  af- 
terwards 
avoids  not 
the  Bond. 

But  Plaintiff 
had  forfeited 
treble  Value. 


This  Bond  was  dated  24  Mali,  19  Regis] 
After  Oyer  the  Defendant  pleads  as  above;  and 
upon  the  Argument  it  was  adjudged  for  the 
Plaintiff,  That  the  Plea  was  not  good,  becaufe 
the  late  Statute  of  Ufury,,  12  Car.  2.  cap.  13; 
fays,  that  all  Bonds,  &c.  for  Payment  of  any 
Principal,  or  Money  to  be  lent,  or  covenanted 
to  be  performed,  upon  or  for  any  Ufury,- 
whereupon  or  whereby  there  (hall  be  referv'd 
or  taken  above  the  Rate  of  6  h  per  Cent,  per  Ann. 
mail  be  utterly  void;  fo  that  the  Bond  that 
mall  be  void  by  this  Claufe,  ought  to  be  for 
Payment  of  Money  upon  or  for  Ufury  :  Bu£ 
here  the  Bond  was  not  for  Payment  of  Money 
upon  or  for  Ufury,  but  for  any  Thing  thae 
appears  to  the  contrary,  it  was  made  for  thd 
Payment  of  a  juft  Debt,  and  io  the  Bond  was 
good  as  ic  was  made,  then  an  ufurious  Contract 
afterwards  cannot  make  the  Bond  void,  which 
was  good  at  the  Time  of  making  thereof :  But 
it  was  tiue,  that  by  fuch  ufurious  Contract  thd 
Plaintiff  had  forfeited  the  treble  Value  by  thd 
latter  Claufe  of  the  fa  id  Statute;  but  for  alt 
that,  the  Bond  fhall  not  be  void.,  as  is  aforefaid; 
Vide  1  Saund.  294^  295. 


Upon  a  Bill  See  i.  Lev. 5-4.  where  upon  a  Bill  of  Bot- 
of  Bottomry,  tomry,  with  exceffive  Intereft,  it  was  held  the 
Statute  was  not  pleadable  :  There  being  Three 
Contingents,  it  was  objected,  That  the  De- 
fendant had  Election  to  pay  on  which  of  them 
he  would^  and  of  one  of  them  he  was  excus'd 
by  the  Death  of  the  Obligor.,  and  therefore 
excufed  of  all.  But  it  was  refolved,  that  all 
thofe  Things  being  contingent,  and  uncertain 
which  of  them  fhould  happen,  the  Law  ftp| 
plied  the  Words  [which  fhould  fir  ft  happen],  and 
gave  the  Advantage  of  Action  to  the  Obligee; 

and 
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and  was  not  like  a  Cafe  where  one  is  bound  to 
pay  a  Sum  at  Michaelmas  ..or  Ladf-J}ay%  if  he 
was  then  in  Life,  and  he  died  after  Michaelmas, 
and  before  Lady-Day.  Arid  Judgment  was  gi^ 
ven  for  the  Plaintiff.    Id.  j  5*. 

■  *■.••         ■ 
j   See  2  Lev.fo.  7.  where  it  was  not  held  Ufury  Upon  a  Lea& 
to  accept  a  Lea  fe  for  300/.  at  the  Rent  offers00'* 
3,5  /.    ^r  Ann.  conditioned  to  be  void  if  he 
paid  the  300,/.  at  the  End  of  Four  Years; 
for  it  was  faid  to  be  only  an  Annuity  determi- 
nable by  the  Grantor  when  he.pleafed. 
i  Vide  de  Annuitat*  &,  Arrerag7  inde  pro  Exec7 yer? 
Exec\  Winch.  Ent.  288.  &  Rob.  Ent.  220. 

And;  1  lut.  ,275.  adjudged*  That  thef.e  can  %  ufur^ 
be  no  Ufury  without  .a  Loan:  Alfo,  that  if  it  without  « 
appear  by  the  Plaintiff's  Ihewing  in  his  Deck-  Loan,  dv, 
ration  that  the  Contrad  is  ufurious,  and  can- 
bot  be  otherwife,  Judgment  (half  be  againft 
the  Plaintiff,  otherwife  it  fhall  not  be  intended. 
Ibid. 

Vide  eund'  465.  Refolved^  That  although  it  Where  the  * 
appears  by  the..  Words  of  the  Condition  that  ?tat;?tew 
he  Bond  is  ufurious,  yet  no.Advantage,  may     e  p         * 
be  taken  thereby,  if  the  Statute  is  not  pleaded. 

L  See  2  Ven.  8 1,  &c  c  Bar  per  Statute  de  UGiry3v  <£r  {crigteB 
J  Repl'qd'  Quer'  agreavk  accommodate  Def  erravir. 
tyot   fecund'  Ratam   $,}-  per  Cent.   Et  cjd' 
1  fcriptor  qui  fecit  Obf  Sec.  erravk. 

c  Vide  Co.  Ent.  16$.  Bar  al  Obi'  2d  fol'?end*  Ad  foJvewJ* 
'.  11 1,  fi  E.  foret   fuperires  tali  die  &  fi  de-  G  E-  foret 
|fun&'  tunc  26 1.  tarn'  de   ;o  I.  mutual,  Et  ^Ml. 
l.  Quer'   non   pros'.     Vide  Co.  no,    Claytcr/s 

K  Sea 


%o6 


Bar  qd'  Def  ' 
potuit  em«r« 
pro  minore 
pretio,  &c. 


Bar  per  OM» 
&  Reeogn\ 
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See  Raft,  Ent.  689.   f  Qd'  fcriptum  fadua 
c  fuit  pro  fecuritate  folution'  30/.   pro  doli< 

*  olei  empt'  quod  Def '  potuit  emere  pro  2?  J| 
4  in  pecuniis  numerat'  &  verum  pretium  indi 

*  fuit  2-5"  1-   Repl'  qd'  verum  pretium  fuit  301 
c  Et  Traverfe  qd'  verum  pretium  fuit  25  1. 

c  Bar  qd*  fcript'  Obi'  fact'  fuit  pro  fecurj 
c  tate  folutionis  200 1.  &  Recogn' cogn'  pr 
€  folutione  60 1,  pro  mercimon'  empt'  tunc  v« 
c  loris  200 1.  &  non  ultra.  Repl'  qd'  fcrip 
c  Obi5  fad'  fuit  fuper  bonam  confiderationen 
f  1  Bro.  187.  Rob.  Ent.  21 7. 

/    c  Similis  Bar,    Repl'   qd7  fcript'  Ot 

*  fad'  fuit  pro  jufto  debito,     Et  traverfe 
<  Ufurie,  1  Bro.m. 

€  Al  Ob!'  Bar  qd'  Quer'  refervavit  fibi  fo! 
4  20  s.  pro  differendo  &  dando  diem  folutior 
c  7 1,  pro  fex  menfibus,,  Repl'  qd'  accomm 
c  davit  7I.  Def  fine  aliqua  confideratiof 
c  lucri  contra  formam  Statut',  Et  traverfe 
c  Ufurie.  Id.  189, 190, 201.  Tbompf.  146.  15" 
c  Hanf.  79.   2  Bro.  66. 

c  Bar  al  Obi'  qd'  Quer'  per  fecuritat'  & 

*  ception'  hordei  refervavit  fibi  f  1.  pro  difl 
L  rend'  diem,  Repl'  qd'  pro  did'  $■  1.  accor 
'  modat'  &  f/ 1.  fblvend'  fuper  deliberatio 
c  hordei  Def  deven  obligat'  &c.  2  Bro.  87. 

Qd1  Quer*  c  Qd'  Quer'  habuit  paftur'  quarundam  o^ 

habuit  paflur'  (  um  pro  accommodation'  20 1.  Repl' non  p 

Gviurn.  I  fturavit,  Cl.  Jjjift.  315.  Similis  Bar  per  coll 

c  teral  Ufury,  Repl' &  IfTue,  Id.  320.    Simi 

c  Bar,    Repl'   Rejo'   &  Iffue,    Id.  424,  4* 

*  Tbompf.  ^zj.  <  Q 


Ufury  tra- 
verfed. 


Simile  al  pla- 
cit*  pro  dif- 
ference diem. 


Simile. 
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c  Qd'  Quer'  accommodavit  DeP  60 1.  &  2  I.  p?r 
pro  dand'  diem  pro  uno  menfe  fcript'  Obi'  Mens'  pro 
fad'  fait  pro  folution'  62 1.  &c.   Repl'  qd'  6o!- 
Def  fuir  indebitat'  in  61 1.  de  vero  debito. 
Et  traverfe  le  Ufury.,  Bro.  Red.  23^. 

c  Bar  alBiir  penar  per  Stat'  &  fl.  pre  ma-  P«r  j  J.  pre 
nibus  folut',  Repl'  pro  juffo  debito,  Et  tra-  ™nibu*  io' 
verfe  corrupt'  Agreamem',  Et  Demurr'  inde, 
Clift.  183.  Simile  al  Obi',  $18$.  Simiiis 
Bar  per  Stat'  al  Obr.  Repl'  qd'  aiit'  agreat' 
fuit,  Et  Quer'  exiften'  illiterat'  cepit  fcript' 
predict'.  Rejo',  Et  traverfe  le  Agreement',, 
Tbompf.  1^9. 

c  Qd'  Def  refervavit  61.  pro  quarter'  anni,  *l-perqi»i> 
f  Repl'  qd'  DeP. cum  aliis  pro  vero  debito  ter' anni- 
I  deven'  tent'  cum  aliis,  Et  traverfe  !e  Ufury, 

Rob.  Ent.zzy. 

t   c  Qd'  Quer'  accommodavit  Def  20 1.  Et  Q£  3^ 
r  pro  expedatione  inde  per  tempus  Def'  fee'  *£°  un  um ' 
r  5  feperal'  Obi'  cum  penalitat'  pro  folution' 
:  3  feperal'  io  1.  ad  feperal*  dies,  UndeObPpro- 
lat"  fuic  un'j  Repl'  qd'  Obi'  facY  fuit  pro  vero 
debito,  Ettravers'le,Ufuryp  Vidians  En?.  10  $. 

ff.  c  Simiiis  Bar  fur  Stat'  de  Ufurie,  Et  De-i 
:  murr'  inde.,  Winch.  Ent.  234, 


X  2  De 
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De  Venditione  Offic*  Efiheatofr 


Oyer  craved. 


6  r  T  predict  C.  per  J.  M.  Attorn'  fuurh 
'  Xi  ven'&  defend5  vim  &  injur*  quando,  &c. 
c  Et  pet'  audit'  fcripti  predial,  Et  ei  legitur,  &J 
*  pet'  etiam  audit'  condiuonis  ejufdem  fcripri 
'    c  &  ei  legitur  in  hec  verba,  ff.  The  Condition 
of  this  Obligation  is  fuch,  That  if  the  above- 
bounden  C.  A.  his  Executors,  Adminiftrators, 
or  Affigns,  or  fome  or  either  of  them,  do  well 
and  truly  content  and  pay,    or  caufe  to    be 
paid,  to  the  above-named  J.  D.  his  Executors, 
Adminiftrarors,  or  Affigns,  or  to  fome  or  ei. 
ther  of  them,  the  full  Sum  of  200/.  of  lawful 
EnghJIi  Money,  in  and   upon  the  Twentieth 
Day  of  February  next  enfuing  the  Date  hereof 
at  the  Font- Stone  in  the  TemfU  Church,  Lon- 
don, without  Fraud  or  Delay,  that  then  thi 
prefent  Obligation  to  be  void,  and  of  none 
Effe&,  or  elfe  it  is  to  ftand  in  full  Force  and 
Barpr  sM    Vertue.    c  Quibus  le<Stis  &  audit'  idemC.  die 
tEdX  a-       c  qd'  ipfe  de  debito  pred'  virtute  fcripti  pred; 
iainft  felling    c  onerarj  non  debet  quia  die1  qd'  per  quendair 
of  Offices.       t  ^]im  edJt,  Jn  se{f10ne  Parliament!  Domin 

*  Ed wardi'  nuper  Regis  AngV  fexti  apud  Weltm 
c  in  Com'  Midd'  vicefimo  tertio  die  Januari 
'*  Anno  Regni  fui  quinto  inchoat5  &  ibm'  ad 

c  tunc  tent'  &  continual  ibm\  Ufque  quin 
'  turn  decimum  diem  Aprilis  tunc  prox'  fequen 
c  qui  fuit  in  anno  fexto  ejufdem  nuper  Regi 
'  Edwardi  fexti  (inter  alia)  inaftitat'  fuit  au 
c  thoritate  ejufdem  Parliament!  qd'  fi  aliqu 
.*  perfona  five  perfone  ad  aliquod  tern  pus  ex 
1  tunc  impofterum  barganizaret  yel  barganiza 

*  rent  venderet  vel  venderent  aliquod  officiun 
c  five  officia  vel  deputacionem  alicujus  offic; 

4  ren 
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yel  officiorum  five  aliquam  partem  ve!  parcel, 
lam  alicujus  eorum  vel  reciperec  vel  recipe- 
rent  haberet  vel  haberent  caperet  vel  cape- 
rent  aliquam  monetam  feodum  munus  vel  ali* 
quod  aliud  proficuum  dire&e  vel  indire&e 
aut  caperet  vel  caperent  aliquam  promiffio- 
nem  agreament'  convemionem  obligationem 
;  vel  aliam  afTuranc'  ad  recipiend'  vel  habend' 
aliquam  monetam  feodum  munus  vel  aliud 
proficuum  direcle  vel  indirecle  pro  aliquo 
officio  vel  officiis  aut  pro  deputatione  alicu- 
jus officii  vel  officiorum  vel  dicu  jus' partis  ali- 
cujus eorum  vel  ad  intentionem  qd'  aliqua 
perfbna  haberet  exerceret  feu  gauderet  aliqui- 
bus  officio  vel  officiis  five  deputatione  ali- 
cujus officii  vel  officiorum  vel  alicujus  partis 
[  alicujus  eorum,  quod  officium  vel  que  officia 
five  aliqua  pars  eorundem  aliquo  modo  tan-  WhatOf- 
gerent  feu  concernerenc  adminiftrationem  fices. 
vel  executionem  julticie  vel  receptionem  in- 
fpe&ionem  (Anglice  Controulment )  five  folu- 
tionem  alicujus  Thefauri  nuper  Domini  Re- 
gis monete  redditus  reventionis  comp'  Al- 
nagii  auditorum  (Anglice  Auditorflrip)  Cwq 
(upervifionis  (Anglice  furveying)  aliquorum 
Pomini  Regis  honorum  caftrorum  mane- 
riorum  terrarum  ten'torum,  bofcorum  feu 
hereditamentorum  five  aliquarum  ejufdem 
Domini  Regis  Cuftumarum  (Anglice  Cuftoms) 
.  five  aliquam  adminiftrationem  vel  neceftk- 
f  rium  minifterium  (Anglice  Attendance)  ha- 
*  bend'  fiend'  vel  exquend'  in  aliquibus  nu« 
1  per  Domini  Regis  domo  cuftomaria  five 
c  domibus  cuflumariis  vel  cuftodia  aliquorum 
J  Domini  Regis  villarum  caftrorum  five  pro- 
f  pugnaculoium^  (Anglice  Fortreffes)  exifren' 
I  uficat'  occupat*  vel  appun&uat'  loco  fortiru- 

X  j'  '  ufitaV 
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€  dims  &  defenfionis  vel  que  concernerent  feu 
f  cangerent  aliquod  officium  Clerici  (Anglice, 

*  any  Clerkflrip)  occupand'  in  aiiqua  Cur'  de' 
c  recordo  ubi  jufTicia  foret  miniftrand',  tunc 
c  omnes  &  quelibet  tales  perfona  &  perfone 
c  que  fie  barganizarent  vel  venderent  aiiqua' 
c  di&orum  officii  five  officiorum  deputations, 
'  vel  deputationum  alicujus  di&orum  cfficio- 

*  rum  five  alicujus  partis  alicujus  eorum  vel 
c.  que  caperent  aliquod  pror-nidion'  conventio- 
c  nem  obiigationem  five  afTuranciam  pro  aiiqua, 
c  pecunia  munere  vel  proficuo  dand'  pro  a!i- 
c  quibus  dittorum  officii  five  officiorum  depuT 
c  tationis  live  deputationum  alicujus  di&orurn 
c  officii  five  officiorum  five  alicujus  partis  ali- 
c  cujus  eorum  non  folum  perderent  &  fatisfa- 

Forfekureof  c  cerent  tot'  ejus  &  eorum  jus  intereffe  &  fta- 
the  Seller.  <■  tum  que  tales  perfona  &  perfone  tunc  habe- 
c  rent  de  in  vel  ad  aiiqua  diclor*  officii  vel  offici- 
'  orum  deputation'  five  deputation'  vel  alicujus 
c  partis  alicujus  eorum  aut  de  in  vel  ad  donatio-* 
c-  nem  vel  nominationem  alicujus  di&or'  officii 
c  vel  officiorum  deputations  vel  deputationum 
c  pro  quibus  officio  vel  officiis  five  pro  deputat* 
i  vel  deputationibus  cujus  officii  vel  officiorum 
V  aut  pro  aiiqua  parte  eorundem  alique  tales 
c  perfona  five  perfone  fie  facerent  aliquam  bar- 
s  ganiam  five  venditionem  aut  caperent  vel  re- 
c  ciperent  aliquam  fummam  monete  feodum 
c  munus  vel  proficuum  five  aliquod  promiflum 
'  conventionem  vel  aifurantiam  ad  habend'  vel 

*  recipiend'  aliquod  feodum  munus  monetam 
,c  five  proficuum.  verum  etiam  qd'  omnes  &; 
c  fingule  tales  perfona  &  perfone  que  darenc 
c  vel  folverent  aliquam  fummam  monete  mu- 

Forfeiturcof   c  nus  vel  feodum  aut  facerent  aliquod  promit 
the  Buyer       c  jjjm   agreement'  obiigationem  five  afliiran- 

c  dam 
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tiam  pro  aliquo  di&orum  officiorum  aut  pro 
deputatione  five  deputationibus  alicujus  di- 
dorum  officii  five  officiorum  aut  alicujus  par. 
tis  alicujus  eorum  immediate  pro  &  fuper 
eadem  feod'  monetam  five  munus  dat'  five 
folut'  vel  fuper  aliqua  talia  promifla  con- 
ventionem  obligationem  \ivq  agreament'  habit' 
vel  fad'  pro  aliquibus  feod'  fumma  monet* 
vet  munere  folvend'  ut  fupradid'  eft,  adjudi- 
caretur  inbabilis  perfona  (Anglice  a  difaJAed 
Perfon)  in  lege  ad  omnia  intemiones  &  pro- 
pofita  ad  habend'  occupand'  vel  gaudend'  di- 
dis  officio  vel  officiis  deputatione  five  depu- 
tationibus five  aliqua  parte  alicujus  eorum 
pro  quibus  talis  perfona  vel  perione  fie  da- 
rent  vel  folverent  aliquam  fummam  monete 
'feodum  vel  munus  vel  facerent  aliqua  pro- 
mts' conventionem  obligationem  five  aliam 
affurantiam  dare  vel  folvere  aliquam  fummam 
monete  feodum  vel  munus,  Et  ulterius  in-  Alfo  the  Bar- 
aditat'  fuit  authoritate  ejufdem  Parliamenti  8aips  an(i 

qd'  omnes  &  fingule  tales  barganie  vendi-    .    ra"c" 
•  -rr  fcf      •  -      °  ,  given  to  be 

tiones  promiiiiones  obligationes  agreament  y0^# 

conventiones  &  affuranc'  prout  fuperius  CpQ- 
cificancur  effent  vacua  ad  &  verfus  eum  &  eos 
per  quern  vel  quos  aliqua  talis  bargania  ven- 
ditio  obligatio  promiffio  conventio  vel  affu- 
ranc' habit'  vel  fact'  forent  prout  pereundem 
Adum  (inter  alia)  plenius  apparet^  Et  idem 
C.   ulterius  die'  qd'  poft  editionem   Adus 
predict'  &    ante    diem   confedionis   fcripti 
predict'  hie  in  Cur'  prolar  fcilt'  decimo  die 
Augufti  Anno  Regni  Domini   Regis  nunc 
Anglie,  &c.  primo  idem  Dominus  Rex  nunc 
per  Littefas  fuas  Patentes  figillo  fuo  Cur'  fue  A  Patent  of 
Wardorum  &Liberationum  figillat'  geren'  dat'  Several  Of- 
predid'  decimo  die  Augufti  Anno  Regni  fui  fc^0?-1** 
Anglie,  &c.  primo  fupradid'  dedit  &  con- 

X  4  f  ceffit 
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J  ceffit  prefat'  J.  D.  in  vita  fua  officium  feo- 
c  darii  fui  in  Com'  fuo  Wilts }  habend'  tenend* 
f  occupand'  gaudend'  <&  exercend'  officiunv 
f  predict'  prefab  J.  D.  per  fe  vel  fufficien'  de-> 
€  putatum  fuutn  vel  (Jeputat?  fiios  duran'  bene' 
f  placico  ipfius  Domini  Regis,  £t  ulterius  di- 
T  dus  Doniinus  Rex  de  ub^riori  gratia  fua  per 
c  eafdem  fJtteras  fuas  Patentes  dedit  8$  concef- 
f  fit  prefat?  J.  D.  ofgciun^  fuperyjforis  8£  parti- 

*  cularisReceptoris  omnium  §z  fingulorum  ho- 

*  norum  Caftrorum  Pominorum  Manerjofum 
€  cefrarum  tenernentorum  poiTeflionum  gchere- 

*  dicarnentorum  fuorum  quorumcunque  cum 
€  partin'  in  manibus  Domini  Regis  exiften* 
€  aut  ad  manus  ejufdem  £)omini  flegjs  aliquo 
f  tempore  devpniend'  five  crefcen'  in  di#'  Com* 
c  Wilts,  ratione  aliquorum  Wardorpm  did:* 
f  Domini  Regis  Ideotarum  aut   Lunaticorum 

*  in  manibus  iplius  Domini  Regis  pro  tempore" 
'  exiiten'  aut  ratione  aliquarurn  libefationurn 
f  e  manibus  ejufdem  Regis  profequend'  feu; 
1  ratione  maritagiorum  viduarum  abfqi  licen- 

*  tia  ipfius  Domini  Regis  pro  tempore  exiften- 
c  habend'  tenend'  gaudend'  occupand'  &  ex- 

*  ercend'  officia  predida  eidem  J.  D.  per  fe 
f  vel  per  fufficien'  deputat'  fuum  vel  deputat* 

*  fuos  duran'  bene  placitoipfius/Domjni  Regis, 
c  virtute  quarum  quidem  |Jtterarum  Patentium 

ThitJD.wzs*  predid'  J,  D.   fuk  poffefl^onat'  de  officiis 
^dfeiTedvf     f  predidis  exiften  !  officiis  concernen' admini- 
cle Offices,    i  flrationem  fy  reception*  recJdit'  $C  reventio- 
'  nuni  did'  Domini  Regis  nunc  honorum  Ca- 

*  ftrorum  Dominorurn,  Maneriorum  terraruni 
€  tenernentorum  pofleffionum  &  hereditarneri- 
c  torurn  fuoruni  in  p redid'  Coin5  Wilts,  racio- 
f  nibus  predid'  in  predid'  Litteris  ^atentibus 
4  fuperius  fpec'  eideni  Domino  Regi  accrefcen* 
c  Sz  officia  ilia  habuic  &  occupavit.  predidoque 
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J.  D.  de  officiis  predid*  fie  ut  prefertur  pof- 
feflionac'  exiften'  poftea  fcilt'  vicefimo  quarto 
die  Junii  Anno  Regni  didi  Domini  Regis 
nunc  Anglie,  &c.  undecimo  fupradi<Yo  apud 
London'  in  Paroch'  &  Warda  predict  con-  ' 
cordat'  &  agreat'  fuic  inter  prefat'  J.  in  vita  Tne  Agree- 
fua  de  ofpciis  predift'  pofiTeffiqnac'  exiften' ™£c  ^1™X^ 
&  eundeni  C.  qd'  predicY  J.  furfurn  redderet  t^e  j}efai- 
in  manibus  ditjri  Domini  Regis  nunc  officia  danr. 
predi&a  &  predict1  Litteras  Patentes  inde  ea 
intentione  qd'  idem  G.  obtineret  conceffio- 
nem  officiorurn  predi#orum  de  diet'  Domino 
P*ege  nunc  ac  haberet  &  gauderet  officiis  iliis, 
Qd'q;  idemC.  in  confidefaripne|inde  folveree 
prefat3  J.  D.  quadringentas  libras  videlt'  200  I. 
inde  parcell'  in  manibus  &  aP  ducentas  libras 
inde  refid'  fuper  vicefimum  diem  Februar'  ex- 
tunc  prox'  fequen',  Et  eidem  C.  ukerius  die* 
qd'  in  complement'  &  perfbrmationem  agrea- 
menti  predict7  pro  £c  concernen'  furfum  red- 
ditionem  officiorurn  predict  &  predidrarurr* 
Litterarum  Patentium  inde  per  predicY'  J.  & 
ad  iatentionem  qd'  fuperinde  officia  predhYa 
eidem  C.  concederentur^  Qd'q;  ipfe  idem 
C.  haberet  &  gauderet  officiis  illis  duran* 
bene  placito  ipfius  Domini  Regis  poftea  fcik' 
predid' vicefimo  quinto  die  Junii  Anno  unde- 
f  cimo  fupradicY  apud  London'  predict  in  Pa- 
roch' &  Warda  predicY  predi&us  C.  folvic 

*  prefat' J.  predicY  ducentas  libras  parcell'  pre-  P,artof  the 

*  dicY'  quadringent'  librarum  per  ipfum   C.  Money  paid 

c  prefat' J.  ut  prefertur  agreat'  (blvi  &  adtunc  in  Hand,  and 
j  &  ibm'  fcilt'  eodem  vicefimo  quinto  die  Junii  £°"juf°r  thc 

*  anno  undecimo  fupradicY  apud  London'  in 

?  Paroch'   &  Warda  predicY  per  predicYum,     , 
c  fcriptum  iiium  obligatorium  hie  in  Cur'  pro- 
'  lat'  deveniebat  obligat'  prefat' J.  in  predicY 
I  quadringends  libris  cum  coqditione  eicfcm 

'  fcripto 
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To  what 
Purpofc  the 
Bond  was 
given. 


Averment  of 
a  Surrender 
made  by  J.  D. 
according  to 
the  Agree- 
ment. 


Bar  al  Debt 

fcripto  obligatorio  fubfeript'  pro  vera  fblu- 
tione  predict'    ducentarum    librarum   refid' 
predict'  duadringent'  librarum  per  ipfum  C. 
prefat'  J.  fie  ut  prefertur  agreat'  folvi  eidem 
J.  fuper  predicY  vicefimum   diem  Februarii 
fiend',  quod  quidem  feriptum  obligatorium' 
per  quod  predi&us  C.  fie  ut  prefeftur  deve- 
niebat  prefat'  J.  tent'  8z  obligat1  in  predict' 
quadringentis  libris  Fadum  fuit  pro  meliori  &' 
majori  iecuritate  folutionis  earundum  ducen- 
tarum  librarum  refid'  predict'  quadringenta- 
rum  librarum  fie  ut  prefertur  per  ipfum  C. 
prefab  J    agreat'  folvi  pro  predifta  furfum 
reddkione  predict'  Litterarum  Patentium  & 
Officiorum  predictorum  prefat' J.  per  licteras 
illas  conce-6'  per  prefat'  J.  in  manus  dicti 
Domini  Regis  fiend'  ea  intencione  qd'  fupery 
furfum  redditione  predi£ta  per  prefat' J.  fuper 
agreement'  predict'  fiend'  ipfe  idem  C.  habe- 
ret  occuparet  &  gauderet  officiisillis,  Et  idem 
C.  ulterius  die'  qd'  predict'  J.    poftea  fcilt* 
predido    vicefimo   quinto  die    Junii   Anno 
Regni  didi  Domini  Regis  nunc  Anglie,  &c. 
undecimo  fupradid'  apud  London'  predict  in 
Paroch'  &  Warda  predidis  fuper  reception^ 
predict'  ducencarum  librarum  per  ipfum  C. 
prefat'  J.  ad  tunc  &  ibrn5  folut'  Sc  fuper  aflTu- 
rantia  eidem  J.  per  feriptum  predict'  hie  in 
Cur'  prolat'  fad'  pro  folutione  aliarum  ducen- 
tarum  librar'  de  predidis  quadringentis  libris 
refid'  per  ipfum  C.  prefat'  J.  informa  predid5 
fiend'  furfum  reddidit  in  manibus  didi  Do- 
mini Regis  nunc  predidas  Litteras  Patentef 
&  Officia  predid'  fibi  per  Litteras  illas  con- 
cefs'  ea  intentione  qd'  idem  C.  exerceret  & 
occuparet  officia  ilia,  Et  predict'  C.  ulteriui 
dic'qd'  fuperinde  per  procurationem  predict 
J,  didus  Dominus  Rex  nunc  poftea  fcilt 

'  eodeti 
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eodem  vicefimo  quinto  die  Junii  Anno  Reg-  Alfo  of  a 
ni  didi  Domini  Regis  nunc  Anglie.,  &c.  un-  G^ntofthe 
decimo  fupradid'  per  Licteras  fuas  Paten'  fi-  JjJ^ ~sfr ° 
gillo  fuo  Cur'  fue  Wardorum  &  Liberation'  dantbyL^t. 
predict'  figiltee'  geren'  dat'  predid'  vicefimo  ters  Patents, 
quinto  die  Junii  Anno  undecimo  fupradid' 
dedic  &  conceflic  eidem  C.    officia  predida 
habend?  tenend'  occupand'  gaudend'  &  exer- 
cend'  fibi  quamdiu  eidem  Domino  Regi  nunc  . 

placefet  juxta  formam  &  efFedm'  Concordie 
&  agreamenti  predidorum,   Et  idem  C.  ul- 
terius  die'  qd'  predidum  fcriptum  obligato-  And  Defen- 
rium  hie  in  Cur'  prolat'  in  forma  predida  &  ^"c  ^» 
ex  caufa  predida  contra    formam   predidi  Bond  being 
Adus  de  Anno  Regni  predidi  nuper  Regis  made  againft 
Edwardi  fexti  quinto  fupradido  fadum^  vi- thefaidSta- 
gore  Adus  illius  penitus  vacuum  &  nullius  tute,  isvoid. 
vigoris  neque  effedus  in  lege  devenit  &  exi- 
i\ity  Et  hoc  parat' eft  veriflcare,  Unde  pet' 
Judic'fi  ipfe  de  debito  predid'  virtute  fcripti 
predid'  occafione  &  intentione  predidis  in 
forma  predida  fad'  onerari  debeat,  &c. 
i  Quer*  moratur  in  Lege,  Et  DeP  jung' in  Plaintiff  de* 
c  morac'5    Wmch%  i%o\  182.      Vide  Bro.  Met.  murs- 

*  nov,  114.,  122. 

Simile  de  Vendittone  Ojjic  Snbvic. 

c  /^\Uibus  iedis  &  audit'  (onerari  non  debet)  Bar  by  the 
c  vJ_^  quia  dicit  qd'  per  quendam  Adum  in  &id  Statute 
€  Par.iamento  Domini  Edri'  nuper  Regis  An-  ^^ff'^'e 
f  glie   Sex'i  per  prorogation'  apud  Weftnf  in  fi°Vof  an 
c  Com'  Vlidd'  i%   die  januarii  anno  legni  fui  Under 
€  quinto  tent'  edit'  (inter  alia)  inaditat'  fuitau-  tiff. 
c  thoritat'  ejufdem  Parliam'  qd'  fi  aliqua  per- 
'  fona,    &c.  [reciting  the  Ail  ufq;]  Et  ulterius 
€  inaditat'  fuit  authoritate  predid'  qd'  omnes 

*  $c  quelibet  tales  barganie  venditionis  promfs' 

*  fcripc' 


$16 


That  the 
Plaintiffs  Fa- 
ther was  con- 
figured High 
Sheriff. 


And  for 
ioo  /.  agreed 
to  make  the 

Defendant 
Coder  She- 
ttS. 


That  the  De- 
fendant was 
deputed  Un- 
der Sheriff, 
and  thereup- 
on made   the 
Bond  for 
which  this 
Action  is 
brought,  &c* 


Bar  al  Debt 

fcript'  obr  Agreamenta  conventiones  &  af- 
furanc'  qual'  fuer'  preantea  Ipecificat'  forenc 
vacue  ad  &  verfus  eurn  &  eos  per  quos  aliqua 
talis  bargania  venditio  fcript'  obi'  promifs' 
conventio  vel  aifuranc5  forenc  habit*  vel 
fad:'  prout  per  etfhdem  Actum  (inter  alia) 
plenius  apparet,  Et  idem  R.  H.  ulterus  die' 
qd'  Dominus  Rex  nunc  per  Litceras  fuas  Pa- 
tentes  fab  magno  figillo  fuo  Anglie  figillat' 
geren'  dat'apud  Weftm'  decinio  die  Decem- 
bris  Anno  Regni  fui  viceflmo  primo  con- 
itituit  quendam  J.  B.  Ar'  patrem  predict* 
J.  B.  Jun'  modo  Quer'  Vic'  Com'  Glouc'  in 
quo  quidem  officio  Vic'  predict'  J.  B.  Sen' 
continuavic  per  unum  annum  tunc  prox' 
fequen',  Ac  quod  quidem  officium  concer- 
ns executionem  jufticie^  pred7cufq*t  J.  B. 
Sen'  Vic'  Com'  predict'  uc  prefertur  exiften' 
ante  confectionem  fcripti  predict7  icilt'  Sexto 
die  Januarii  Anno  vicefimo  primo  fupradicto 
apud  T.  predict'  corrupte  &  contra  formam 
Actus  predict'  agreat'  fuit  inter  predict*  J.  B» 
Sen'  8z  ipfum  R.  qd*  idem  J.  B.  Sen'  in 
cons'  ioo  L  eidem  J.  Sen'  per  ipfum  R. 
poftea  folvend'  deputaret  ip'utn  R.  fore  fubvic' 
ipfius  J.  B.  fen'  Com'  predict'  durante  tem- 
pore quo  idem  J.  Sen7  continuaret  Vic'  Com* 
predict'.,  qd'q;  idem  R.  pro  fecuritate  folu- 
tionis  predict'  ioo  I,  per  fcript'  fiium  obli- 
gatoriu'  debita  juris  forma  fiend'  deveniret 
tent7  &  obligat'  prefat'  J.  B.  Jun'  in  200  K 
cum  condicione  pro  vera  folu'cone  predict' 
100  1.  eidem  J.  B.  Jun'  fuper  predictum  lex- 
tum  diem  Aprilis  tunc  prox'  fequen':  In  pro- 
fecutione  &  performatione  cujus  quidem  cor- 
rupt' Agreamenti  predict'  J.  B.  Sen'  Vic5 
Com'  predict5  ut  prefertur  exiften'  poftea 
fcilt-    primo   die   Januaiii   Annq  vicefmo 

'  prime 
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primo  fupradid'  apud  T.  predift'  deputavk 
ipfum  R.  fore  Subvic'  ipfius  J.  Sen'  Com'  pre- 
dict ac  fuperinde  idem  R.  adtunc  &  ibm' 
fecit  figillavit  &  ut  factum  fuum  deliberavit 
prefat' J.  Jun'  fcript'  obi'  predict'  hie  in  Cur' 
prolat'  cum  conditionepredicY  eidem  fcript© 
fubfeript*  Quod  quid  em  fcriptum  obligatoria' 
vigore  A&us  predicV  penitus  vacuu'  &  nul- 
lius  vigoris  aut  effeclus  in  lege  exiftit,  Et  hoc 
parat5  eft  verificare,  (&c.)  Unde,  (&c.)  Si 
onerari,  (&c)  Vide  Bro.  Red.  216.  &c. 
4  Percludi  non.,  Quia  die'  qd'  Script'  Obi' 
predieV  non  eft  Vacuu'  in  Lege  modo  &  Repi* 
forma  prout  idem  R.  fuperius  plitando'  alie- 
gavir,  Et  hoc  parat'  eft  veriticare  Unde  pet* 
judicium,  Etdebitum  fuum  predicV  unacum 
dampnis  fuis  fibi  Adjudicari,  &cj  Id.  218. 
It  is  here  obferved,  That  Mr.  Saunders 
pleaded  the  Plea  *  as  above,  becaufe  the  Date 
of  the  Statute  was  miftaken,  (for  the  Plea  was 
a  good  Plea,  and  well  pleaded,  but  for  that 
Fault)  on  purpofe  for  the  Defendant  to  de- 
mur. (Q*  The  true  Date  of  the  Statute,  and  if 
not  a  Miftake  in  this  Obfervatioa,  *  Plea  in- 
ftead  of  Refl\  &c.) 

Upon  an  AUlon  of  Debt  for  Tythes. 

BA  R  at  part  per  nil  debet ,  to  the  Refidue;  Pro-  $everaj  $ta. 
tefi'andoy    That   the   Plaintiff   never  was  rutes  and  De- 
Rector  of  the  faid  Parifh :  Pro  placito,  That  the  fcents  from 
Premises  were  free  of  Tythes,  as  belonging  to  one  King  to 
the  Priory   of  St.  John  of  Jerufalem   in    Eng-  "™*[ 
land,   and   therein  is  pleaded  Stat,  go  Hen.  8.  p 
and  Stat.  32  H.  8.  a  Defcent  from  H.  8.  to 
Ed.  6.  and  from   Ed.   6.  to  Q.  Alary ;  from 
Q^M.to  Q.  Efo,    Then  Queen  £//s.  Let- 
ters 


3i8 


Bar  per  3^ 
H.  8.  For 
any  Subjeft 
to  apply  Me- 
dicinal Herbs 
and  PJaifters, 
&c. 


Bar  al  Debt 

ters  Patents  to  H.  in  Fee,  difcent  from  H.  to  R' 
difcent  from  R.  to  the  Defendant :  Then,  Stat. 
2.  Edw.  6.  for  difcharging  fuch  Lands  fromj 
Tythes  as  were  not  before  chargeable,  by  rea-l 
Ion  of  any  Laws  or  Statutes,  Privilege,  PreJ 
fcription,  or  real  Compofition,  &c  VidA 
Winch.  Ent.  344.  &c.  Tbompf.  137.  audi 
I  Saund.  199.  Et  Vide  Co.  Ent.  45  r,  45*4,1 
4 $•  63  &c.  See  fomething  of  this  before,  7/V 
Bar  in  Debt  fur  Statute  Ley. 

Bar  al  AUton  per  Prefident  del  College  des 
Phyficians  London.  §>ni  tarn,  &c.  fun- . 
ckf  fuper  Stat3  14  Hen.'  8.  &c. 

ET  predift'  G.  B.  per  J.  P.  Attorn'  fua 
ven'  &  defend'  vim  &  injur'  quando, 
&c.  Et  die'  qd'  predicV  Prefidens  qui  tam 
predicto  Domino  Rege  quam  pro  feipfo 
fequitur  actionem  fuam  predicV  verfus  eum 
habere  non  debet  quia  die'  qd'  per  quendum 
A£him  in  Parliamento  predi6H  nuper  Regis 
Henrici  O&avi  apud  Weftm'  predicV  vice- 
fimo  lecundo  die  J.  Anno  Regni  fui  34  tent/ 
edit'  &  provifum  (inter  alia)  ordinat'  & 
ftatut'  fuic  qd'  omnibus  temporibus  abinde 
licitum  fit  cuilibet  exiften'  fubdic'  Regis 
haben'  fcienciam  &  experienciam  nature 
herbarum  radicum  &  aquarum  aut  opera- 
tions eorundem  per  fpeculationem  five 
praxin  infra  aliquam  partem  Regni  Anglie 
aut  aliquam  partem  Dominorum  Domini 
Regis  exercere  applicare  &  miniftrare  alicui 
externo  ulceri  vulneri  Apoftumationi,  ex- 
terno  tumori  five  morbo  aliquam  herbam  five 
herbas,  unguent.  Balnea,  pultefs'  vel  Cata- ■ 
plafmata  &  emplaftra  fecundum  ipfbrum  j 
peritiam  experienciam  &  fcientiam  in  aliquo  - 

4  morborum 
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morborum    ulcerum    vel  maladioru'    pre- 
di&orum,   &  omnibus  aliis  eifdem  confilibus,, 
aut  pocone,  pro  calculo,(rrangurio,  auc  febri- 
bus,  abfqjfecta.,  vexatione,  moleflia,  pena  %ut  xouObjtante, 
amiffione'  bonorum  (uorum   ( quocuaq;  Actu  to  other  Sra- 
ordinatione  five  ftatut'  incontrarium  inde,  ante  [ure*>  fnaean- 
tunc    iacV  quovifmodo    non    obftamej    Ac  Ing  3  H-  f- 
idem.G.   B.    ulterus  die'  qd'   ipfe  idem  G,  c 
natus  fuie  infra  hoc  regnum  Anglic,  ac  fub- 
dit'  predi&i  Domini  Regis  nunc  per  fpaciu' 
in  narratione  predict'  fuperius  fpec'  exiirit'  ac 
per  tempus  illud  &  Vigint'  annos  ult*  elap^ 
habuic    fcienciam   &    experienciam    nature 
herbarum,    radicum  &;  aquarum   &  opera- 
tionis  eorundem  tarn  per  fpaculationem  quam 
per  praxin,  per  quod  idem  G.  ante  predict 
diem  impecrationis   brevis  originalis  predict' 
per  (paciu'  predicV  in  narratione    predicV 
fuperius  fpec'  in  Civitate  London'  predi&a 
videlt'  in  paroch'   &   warda   in  narratione 
predicV   fuperius  fpec'    applicavk   &   mini- 
ftravit  diverfis  fubdit'  dicti  Domini   Regis 
nunc,   auxiliu'  &  remedium  ab  ipfo  peten' 
herbas^   unguenta,  balnea^  pultefs*  emplaftra 
&    potiones,     uleeribus,    morbis,    maladiis, 
calculis,  firangurio  &;  febribus  &  talibus  aliis 
morbis  illis  confilibus  in  ftatuto  predicV  fpec'  Non  Cul'  ad 
proutei  bene  licuic.     Et  quoad  ah'quamaliam  aJiquamaT 
exercitationem    predict'    facultac'    medicine  exeicr.acon'. 
alicer  feu  aliquo  alio  modo  quam  idem  G. 
fuperius  placitando   allegavic  idem  G.   die* 
qd'  ipfe  in  nullo  eil  inde  culpsbilis  prout 
predicV    prefidens   qui    tarn,    &c     fuperius  Iflue. 
verfus  eum  narravit,  Et  de  hoc  pon'  fe  iuper 
Patriam,  Ec  predicV  Prefidens  qui  cam,  &c. 
Similiter,  &c. 

c  Et  predicl'  Prefidens  qui  tarn,  &c.  quoad  Rep]'  as  to 
c  predicV  placitum  predicV  G.  B,  quoad  ap-  the  Bar. 

I  c  plication' 
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That  the 
Scat,  of  14 
Hen.  8.  cap.  5. 
for  incorpo- 
rating the 
College  of 
London,  pur- 
suant to  the 
faid  King's 
Charter,  dat- 
ed 13  Sept. 
A-    1  o.^    was 
confirmed  by 
1  Mar.  Par?  i. 
Sejs*  2.  cap.  o. 


Non  Ohjiante 
to  other  Sta- 
tutes. 


Bar  al  Debt 

plication'  &    miniftration'    predict'  diverfis 
fubdit'  didi  Domini  Regis  nunc  herbas  un- 
guent' balnea  pultefs'  emplaftra  &:  potiones 
ulceribus  maladiis  calcuiis  ftrangur'  &  febii-< 
bus  &  talibus  aliis   morbis  illis  confilibus  in 
barr'  predid'  fuperius  fpec'  in  barram  placU 
tat'  die'  qd'  ipfe  idem  Prefldens  qui  tarn,  &c. 
pro  aliqua  in  eodem  placito  preallegat'  ab 
adione  fua  pnedid'  verfus  ipfum  G.  B.  inde? 
hend'   precludi  non   debet,    Quia  die    qd" 
per  quendam  Adum  in  Pari*  Domine  Marie 
nuper  Regine  Anglie  tent'  per  prorogation' 
apud  Weftm'  predict  vicefimo  quarto  die 
Odobris  Anno  Regni  ipfius  nuper  Regine 
primo  &  ibm'  continuat'   ufq;  fextum  diemi 
menlls  Decemb'  extunc  prox'  fequen',  Re- 
citando,  qd'  cum  in  did'  Pariiamento  tent' 
apud  London'  did'   15-  die  Aprilis   Anno 
Regni  didi  nuper  Regis  Henrici  Odavo  14^ 
&  inde  adjornat' ufq;  Weftm'  predid'  ultimo  j, 
diejulii  in  annoquintodecimo  ejuldem  nuper 
Regis  &:  adcunc  cent'  inaditat'  exiftic,  Qd" 
dida  conceffio  corporationes  per  L'ras  Paten* 
fad'  &  concefs'   per  eundem  nuper  Regemi 
Medicis  Londini  fir  omnes  Claus7  &  Articiilii 
content'  in  eadem  Conceffione  effent  appro-- 
bat',  concefs'  ratificat'  &  confirmat*  per  idem 
Pariiamentum,  &  confideratione  inde  ftabilf 
exiftic  in    dido   Pariiamento    dide   nuper 
Regine  Marie  qd'  Statut'  ill'  five  Adus  Par- 
liamenti  cum'  quolibet  articulo  &-claufulo  ini 
eodem  content'  extunc  continuaret  in  plenis 
robore  vigore  &  effedu  faliquo  adu  Statuto 
lege  confuetudine  vel  aliqua  alia  re  fad'  ha- 
bita  vel  ufa  in  concrariu'  inde  non  obftan'J 
prout   per  idem   Statut'  anno    Regni  dide 
nuper  Regine  Marie  1.  fupradid'  edit'  plenius 
liquet,  Et   hoc  parac'  erft  verificate  una*e  ex 
i  *  quo 


7 
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*  «  -. 

tfuo  predid'  G.  pradiciam  &  exercitium  prd* 
did'  facultat'  Medicine  fuperius  cogn'  idem 
Prefidensqui  tarn,  &c.  petit' Judic  &  deb'tn 
predict  tarh  d'co  Dorhino  Regi  quam  eiderri 
Prefidenti,  unacum  dampnis  fuis  occ'one  de- 
tentiories  debit!  illius  fibi  adjudicari,  &c.  .    , 

f  Def   morat'    in  Lege/   Et  pro    Caufi^  z>&n&mz 
Eo,     qd*    Placitum    predid''    eft    deceffus  demurs.   ;; 
fAtfglice  a  Departure}  aceciamnoh  refpond'  Caufeof  Db= 
ad  Placitum  in  Barr'  plackar/  a£  caret  formal  murrer, 
&c.    Def \  jung'  in  morac%  Et  quia  Juftic%- 
&c.    Et   quoad  triarid'  Exit",    &c.      Vide 
1  Browns  Ent.  263.    Et  vide  8  Co.  109. 
<  ,     '       •  ( 

Observations  upon  a  Statute* 

l"T"THen  a  Statute  is  made  at  theSefliohs, 
W  &c.  held  by  Prorogation,  the  mod-brief 
nd  fure  Way  is  to  plead,  Qp  ad  Sejjioij  Parlia- 
nntt^  &c.    t  Lut.  14b.    • 

If  a  Statute  is  made  to  continue  to  fuch  I 

)ayr  and  another  Ad  is  made  before4  the  Ex-; 

iration  of  the  firft.,  to  continue  it  for  ever  | 

is  all  one  as  if  the  firft  Ad  had  been  perpe- 
lal  at  firft.    14.  2ii0 '■■  ^  - 

Where  a  Statute  ou^ht  to  be  recited  in  the 
Vrit  or  Count.    Vide  2  LM*  1548. 

As  for  the  Statute  of  Limitations  pleaded  ; 

^E  E  3  •J«/r^  Clerical.  174,  2c8„  And  fee 
5  1  Saund.  36,  -37.-2  Sauna.  62,  63,  65 ,  &c* 
80.  2  Fen.  259.  j  Le^\  2035  367^  1  L«f»  98^ 
Oi5  260,  261,  264.  i 

Where  an  Adion  f!ia!l  be  ta"ken  within  the 
equity  of  thelaftProvifoof  the  Stat.  21  Jac.  1, 
if*  16*  Fo  that  he  (hall  not  be  bafr'd  by  the 

y  m 
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faid  Statute.     1  Lut.  260^  26 r,  &  264.  2  Z»f. 
946,  o?o. 

Remedy  of  Entry  by  Iffue  in  Tail  upon  DiC 
continuance  by  Iffue  in  Tail.      1   Lut.  781, 

TS2,  804,   809. 

That  the  Provifo  does  not  extend  by  Equity 
to  Cafes  where  the  Defendant  is  beyond  Seav 
1  Lut.  250. 

Where  pleaded  in  Bar  in  Formedon  en  Re- 
?nainder.  2  Lut.  962.  Pleaded  in  Replevin  tc 
bar  an  Entry.    2  Lut.  1204;  laojji 

See  aftetxBar  in  Quare  Impedit\  Replevin  ,  &c 

Note,  That  by  an  Ad  made  4  &  ?  of  Queer 
p  t  v   Anney  ca.  16.    It  is  enaded,    That  no  Clairr 
and°Claims     or  Entry  to   be  made  of  or   upon  any  Lands 
to  avoid       Tenements,  or  Hereditaments,  (hall  be  of  anj 
Fines.  Force  or  Effed  to  avoid  any  Fine  levied,  o 

to  be  levied,  with  Proclamations,  according 
to  the  Form  of  the  Statute  in  that  Cafe  mad! 
and  provided  in  the  Queen  s  Court  of  Common 
Pleas  at  Wtftm'mjier,  or  in  the  Courts  of  Seffij 
ons  in  any  of  the  Counties  Palatine,,  or  in  tbj 
Courts  of  Grand  Seflions  of  Wales,  of  an; 
Lands,  Tenements,  or  Hereditaments,  c 
irrall  be  a  diffident  Entry  or  Claim  within  th 
Statute  made  in  the  21ft  Year  of  King  Jam 
the  Fiift,  intituled,  (An  Aft  for  Limitation  1 
A&ion  with-  ABion\  and  for  avoiding  of Suit s  in  Law,)  unlefi 

Ifce"  Entry     UP0n  fuch  EntI?  0r  Claim'  an  Adion  fta11  fc* 
&e*  commenced  within  One  Year  next  after  tri 

making  fuch  Entry  or  Claim,  and  profecutejl 

with  Effedi  J 


SnitiforSea-  That  all  Suits  and  Adions  in  the  Court  <f 
Pen,s  Wages  Admiralty  for  Seamens  Wages,  fliall  be  conf 
wit?  menced  and  fued  within  Six  Years  next  aftif 

*'  the  Caule  of  fuch  Suits  or  Adions  ftall  accru 

and  not  after.  Provide* 
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Provided,  That  if  any   Perfon  or  Perfons  Liberty  for 
who  is,  or  fhall  be,  entitled  to  any  fuch  Suit  Per(°ns  bc- 
or  Action  for  Seamens  Wages,    be,  or  fhall  be,  -gJA  thc 
at  the  time  of  any  fuch  Caufe  of  Suit  or  A£tion 
accrued,    fallen,  or  come,  within  the  Age  of 
21  Years,  Feme  Covert,  nonQotnpos  Mentis,  im- 
prifbned,    or  beyond  the  Seas,  that  then  fuch 
Perfon  or  Persons  fhall  be  at  Liberty  to  bring 
the  fame  A&ionSj    fo  as  they  take  the   fame 
within  Six  Years  next  after  their  coming  to, 
or  being  of  full  Age,    difcovert,  cof  fane  Me- 
mory, at  large,  and  returned  from  beyond  the 
Seas, 

And  that  if  any  Perfon  or  Perlbns  againft  Anion's,  &c. 
whom  there  is,  or  fhall  be,  any  fuch  Caufe  of  againft  Per- 
mit or  Action  for  Seamens  Wages,  or  againlt  fons  vvh° 
Uom  there  fhall  be  any  Caufe  of  Action  of™*  bey°nd 
rrefpafs,    Detinue,   ABion  fur  Trover,    or  Re- 
plevin, for  taking  away  Goods  or  Cattle,    or 
)f  Action  of  Account,   or  upon  the  Cafe,  or 
)f  Debt  grounded  upon  any  Lending  or  Con- 
rad without  Specialty,  of  Debt  for.  Arreara- 
ges of  Rent,    or  Affault,    Menace,    Battery, 
Wounding,    and    Imprifo'nriierit,    or    any   of 
hem,   be  or  fhall  be,  at  the  time  of  any  fuch 

aufe  of  Suit  or  Action  given  or  accrued, 
alien  or  come,  beyond  the  Seas;  That  then 
iich  Perfon  or  Perfons,  who  is,  or  fhall  b*, 
mtitled  to  any  fuch  Suit  or  Action,  fliall  be 
it  Liberty  to  bring  the  faid  Adion  againft  fuch 
*er(bn  or  Perfons  after  their  Returirfrom  be- 
ondthe  Seas^fb  as  they  take  the  fame  after  their 
teturn  from  beyond  the  Seas  within  fuch  Times 
s  are  refpe&ively  limited  for  the  bringing  of 
he  faid  Actions  before  by  this  AcT;,  and  by  the 
aid  other  A6t  made  in  the  2 if*  Year  of  King 
fames  the  Firft. 

Y  z  Bar 


3*4 


Z&r  jprr  Heires  in  Debt 


TT  is  faid,  That  Debt  lies  againft  the  Heir, 


Againft  an 

Heir  to  the    A  rtpdri  an  Obligation  of  the  Aficeftor,  to  chec| 

loth  Degree,  joth  Degree!  Nay  y6.  Denny? sC&k. 


Upon  the  How  an  Heir  (hall  be  charged  on  the  Obli- 

Obligation  of  gation  of  his  Father ;  fee  at  the  end  ofVofham: 
the  Father.      Jonas   p.   85-.    I J  5.     Bowyer    and   RovU%    vidi 


Siderf.  p 


542, 


In  thejpefat. 
and  Detimt. 


Aided  after 
Verdia, 


It  muft  be  brought  in  the  Debet  and  Detinett 
Latch,  p.  203.  The  Bill  was  on  the  File,  Debet 
&  Detinet,  but  the  Declaration  on  the  Roll 
was  Detinet  only,  which  could  not  be  amended: 
after  Virdid ;  but  Leave  was  given  by  the  Cortra 
to  declare  upon  the  old  Bill,  being  within  Three 
Terms  he  may  declare,  becaufe  the  Debt  elfif 
had  been  loft,  for  that  the  Heir  after  the  Bii 
entred  had  aliened  the  Term.  Ibid. 

•  * 

Debt  againft  ail  Heir  in  the  Detinet  onljj 
is  aided  after  Verdi<5t,  by  the  Statute  16  & 
17  Car.  2.  Cap.  8.  but  not  other  wife.  2  Km 
2 5" 9.  290.   Siderfin,  p.  342.  Cornier  and  Waltot\ 


The  Execu-  *c  s  S°°d  againfl:  the  Heir,  tho'  the  Fxecu 
tors  have  tors  have  Affets,  he  may  have  his  Ele&ton 
Artets.  And.    p.  7.     Sir  Ed.  Capel's  Cafe. 

Bequlfices  to      Two  Things  are  obferved  to  be  requifite  t< 

bind  an  Heir,  bind  an  Heir:    1.  Lien  exprels  ^    2.  Lands    b; 

Defcent.    In  Debt  againft  an  Heir,  he  is  charg 

e< 
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5d  as  Heir,  and  the  Writ  is  in  the  Debet  and 
ibetinety  and  it's  not  in  auter  Droit,  but  taken 
as  his   proper  Debt.     From   18  Ed.  2.  till 
7  H.  4.  if  the  Executor  had  Aflets  the  Heir 
was  nor  chargable,  but  now  the  Law  is  chang- 
ed in  that  Point.     If  the  Heir  fell  the  Land 
before  the  Writ  purchafed,    he  is  difcharged 
of  the  Debt  in  regard  he  is  not  to  wait  the 
A&ion  of  the  Obligee.    But  this  is  again  pre- 
sented by   3   &  4  W.  &  M.  cap.  14.    And 
Execution    may   be  taken    out    againft    the 
3eir  to  the  Value  of  the   Land ;   but  there  Execution 
s  a  Saving,  that  Lands,  bona  fide,  aliened  before  againft  an 
he  Action  brought,  fhall  not  be  liable  to  fuch  Heir. 
Execution.    See  after. 

Note,  By  this  Statute,  upon  the  Heirs  ma- 
king over  his  Lands  before  any  A&ion  brought,  Creditors, 
ill  Creditors  fhall  be  preferred,   as  in  Actions  how  prefer- 
againft  Executors  and  Administrators.  red- 

Sec  an  Abridgment  of  this  Statute  at  the 

latter  end  of  this  Title. 

•    .         > 

Trufts  defcending,  it's  faid,  fhall  be  Aflets 
by  the  Statute  of  Frauds  and  Perjuries,  fo  Trufts  liable. 
Lands  of  fpecial  Occupancy :  viJ.  Stat.  Alfo 
2  &  4  W.  &  M.  cap.  14. 

The  Defendant  pleads  his  Father  was  feized 
in  Fee,  and  covenanted  with  J,  D,  &c.  to  Plaintiff 
ftand  feized  to  the  Ufe  of  himfelf  for  Life,  the  pleads  an  la- 
Remainder    to   the  Defendant  in  Tail,  &c  t?*1-   RePr> 
Repl\  That  the  Father  died  feized  in  Fee,  &c.  $£  died*" 
ind  the  Jury  found  that  the  Father  had  caufed  feized. 
a  Deed  to   be  engrofled,    and  delivered  the 
Peed  to  a  Scrivener  to  the  Ufe  of  J.  D.  and 

Y  i  M. 
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hi.  fo  as  J.  P.  would  agree  to  it :  J.  D.  died, 
never  having  Notice  of  the  Deed,  Ter  Cur\  the; 
Father  never  covenanted,  becaufe  *he  Agree- 
ment  of  J.  D.  was  a  Condition  precedent  tc 
the  Effence  of  the  Deed.,  and  fo  no  Deed  t< 
raife  the  Ufo.  J udic'  contra  Def\  Moor  goo« 
n.  44.8.  Dtgoa   and  Rowes  Cafe^    1  Leon  ifj 


».  11. 


Rkm-  per  Dlfcent  per  Fillum  &  Here4\ 
Jrfetlf.  107. 

Def  pleads  c  V^oredid'  ut  filius  &  heres  predid'  A. 
Ritns  per  c  patris  fui onerari  non  detbet5  quia  proteftandol 
Difcenr,         c  ^  fcriptum  illud  non  eft  fad'  predid'  A.  prq 

*  placito  die*  qd'  ipfe  non  habet  aliqua  terras 

*  feu  tenementa  per  difcenfum  hereditarium  de 
c  predido  A.  patre  fuo  in  feodb  fimplici  nee 

*  habuit  die  impetratioriis  Bille  predid'  nee 

*  unquam  poftea,  Et  hoc,  5c c.  Unde  pet'Ju- 
c  die'  fi  ipfe  de  debito  predid'  ut  filius  &! 
c  heres  predid'  A.  pris'  fui  virttite  fcripti;pre-j 

*  did'  onerari  debeat.,  &c. 

A, ,         l  Precludi  non  quia  die'  qd'  die  impetration-l 

LWIden.  '  bille  predid5   (v\z.)   tali  Die  &  Anno,  &d 

'  predid'  Def  habuit  ter'  &  tent'  fufficien'  pei 

?  difcenfum  hereditariu' de  predid'   A.   patrei 

*  fuo  in  feodo  limplici  unde  idem  Quer?  de  de« 
c  bito  predid'  fatisfeeifTe  potuit,  vi^.  apud  D<j 
?  &c.  Et  hoc  pet\  &c.  Vid.  Hanf.  107. 

a  liter  c  Et  idem  Def '  die' qd'  ipfe  de  debito  pre- 

per  fcr  fe;     *  did7  qt  Fir  &  Heres  predjd'  R.  G.  pris'  fuj 

H?ied\  «  onerari  non  debet.     Quia  proteftando   qd' 

'  fcript'  Obl?  predid-  non'  eft  fadum  predid3 

R.  pris'  fui  pro  placito  tamen  idem  E.  did 

1  qd'  ipfe  non  habuit  aliqua  Terras  fwo  Tentaj 

!  pei 
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per  difcans'  hereditar'  de  prefat'  R.  G.  pre* 
c  (iio  in  Feodo  fimplici  nee  die  exhibition  bill' 
'  predid' vel  unquam  poftea,  Undeidem  DeP 

*  de  debito  predict'  ut  nY  &  hered'  predict'  R. 

*  onerari  debeat,  &c. 

4  ( Precludi  non)  Quia  die'  qd'  predict  Def '  Repl'  qd'  ha. 
4  tee'  exhibition'  bille  predid'  icilt5  (tali  die  &  *>«*■ 
c  Anno)  habuit  diverfa  Terras  &  Tenta'  per 
1  difcenfu'  hereditar'  de  prefat'  R.  pre'  fuo  in 
4  feodo  fimplici,  Unde  eidem  Quer'  de  debito 
4  fuo  predid'  fatisfeciffe  potuit  videlt'  apud 
4  S.  predict'  in  Cora' predift',  Et  hoc  pet' qd' 
4  inquirat'.,  &c.  Jhmf.  Ent.  428,  &c.  Vide 
c  1  Inftr.  Cler.  220.  Clark's  A fi \  85-.  Vlacita 
4  Gen.   345'.    2.  M*&>   Intr*  222-  Bro.Vad.xi^ 

*  503. 

4  Et  predid'  W.  per  J.  S.  Attorn'  fuum  ven'  ^liter. 
c  &c  Et  die  qd3  ipfe  de  debito  predid'  ut 
*<■  fllius  &  heres  predid'  J.  H.  virtute  fcripti 
'predid'  onerari  non  debet,  quia  die  qd' ipfe 
4  non  habet  aliqua  terr'  feu  tenta'  per  difcen- 
4  fum  hereditaria  de  ipfo  J.  patreTuo**  in  feodo 

*  fimplici,  nee  habuit  die  impetrationis  bris' 
4  original'  predid'  R.  nee  unq;  poftea,  Et  hoc 
4  parat'  eft  veriflcare,  unde  pet'  Judic'  fi  ipfe 
4  de  debito  predid'  ut  filius  &  heres  predidi 
4  J.  virtute  fcripti  predid'  onerari  debeat,  &c, 
4  Vide  Raft.  Ent.  172. 

4  Et  predict'  R.  die'  qd'  ipfe  per  aliqua  pre-  Repr  inde  & 
4  allegat'  ab  adione  fua  predid'  habend'  pre*  Ifliie. 
4  cludi  non  debet,  quia  die'  qd'  die  impetratio- 
4  nis  original'  bris'  fui  predid'  fcik'  quarto  die 
4  M.  anno  regni  Domini  Regis  nunc  duodeci- 
4  ma  predid'  W.  habuit  terras  &  tenta' fufficien' 
4  per  defcenfum  hereditaria'  de  predid'  J. 
4  patrefuoin  teodo  fimplici  unde  eidem  R.  de 
4  debito  predid'  fatisfeciffe  potuit,  viz.  apud 
4  R.  in  Com'  predid',  Et  hoc'  petit  qd'  in- 
Y  4  J  quiratur 
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• ;  g  quiratur  per  Priam',  Et  predid'  J.  filit'  'm& 

*  precept'  eft  Vic'  qd'  Venire  fac'  hie  in  o&* 

*  See'  Trin'  dtfodecinr,  &c.  per  quos,  &c.  Et 
5  qui  nee,  &c,  ad  r.ecpgn%:  &c.  <quia  tarn,  &c; 
?  ad  quern  diem  hie  ven'  partes,,  &c.  Et  Vic'  nori 

*  mifir  breve.  Ideo  ficqt  prius  prec  eft  vie'  qd'  j 
'  Ven'  fac'  hie  in  oft'  fciVM."  duodecim,  &c:  \ 
f  ad  recogn?  in  forma  predidV  &o. 

Debt  was   brought  by  an  Executor  againfi 
an- Heir  upon  his  Father's  Bond. 

Bar  per  Dewife  &  Riensper  Dtfcent  preter  Rever*  \ 
*'•      I  Jtowmy&c.  as  follows./  ■  :       .   -i  | 

fhe  Bar,       #  c  "C  T  predicV  E.  B.  per  F.  W.  Att'  four* 
,  *    e  JEj  ven?  &  defend'  vim  &  injur  quandcy 

jj  &c.    Et  die'  qd!  predict  TV  B.  in  vita  fun 
c  (xujus  heres  ipfe  idem  E.  eft)  fek'  fuit  de 
<  &  m  feperal'  MefTuag'Cottag'.  Ten'tis  & 
4  Hereditament'  modq  ^hic  tnferius  fpecificat9  \ 
!  (int'  al'J  in  Domjnico  fuo  ut  de  feodo.,  Et  He 
f  inde  feit'  exiften'  idem  T,  in  vita  iua  fcilt' | 
1  4  die  Maii  Anno  Domini  i<$c6.  apud  B.  j 
*  predid!  int'  al' dimifft   cuidam  W.  M.  tot' 
€  ill'  meffuag'  five  ten'tumycum  per  tin'  fcituat* 
\  facen!  &  exiften'  in  K,  in  Corn7  L  &omnes- 
'fdomos,    (&c.)    Et  revertipn'   ac  .revertion' 
\  renaaner-  &  remaner'  reddit'  &  fervjc'  inde: 
f  &c  cujudib^  partis  6c  parcel',  inde  acecianr 

*  omnes  reddit'  &  al'  annual'  profieua  refervat' 

*  debit7  five  folubil'  fuper  aliquam  dimiflionem 

*  five  conceffion'  tunc  fad'  de  premifi'  five 
"  aliqua  parte  five  parcel' inde;  Hend&tenend' 

*  predid'  W.  M.  Exec'  Adm?  &  Affign'  fuis  a 
8  predid'  4  die  Maii  Anno  fupradido  pro  & 
?  duratf  termino  foo  annor*  plenar'  complend' 
f  &  iinierad'  .i-£ddbnd'  inde  arHma,tira.  annual' 

<     •*  *  reddit* 
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>  reddit'  unius  grani  piperis,  Et  predid'  E< 
c  tilterius  die5  qd'  ipfe  non  habet  aliqua 
c  terras  tenta'  feu  hereditament'  per  difcens* 

*  hereditar'  depred'  T.  B.  patre  fio  in  feodo 
€  fimplici  nee  habuit  die  impetrac'  breviS 
c  original'  predict  W.  S.  J.  S.  &  J.  G.  vei 

*  Hinquam  poftea  prefer  revertionem  &reddit* 
f  predid'  mefluag*  cottag'  terraP  tentor'  & 
€  hereditament'  predict'  cum  pertin'  in  forma 

*  'predid'  dimifs',  Et  hoc  parat'  eft  verificare, 

t  Unde  pet'  Judic'  fi  ipfe  de  Debifd  predid'  pjajnt;£  &„ 

*  preterquam  in  revertion'  8z  reddit'  predict'  murs  fpeci- 
f  onerari   debeat,   &c.  Quer*  mom'  in  Lege.  ally. 

*  Et  pro  Caufis,  QT  predid' E.  B.  necfatetur 
t  nee  negat  nee  evitat  tfebitum  five  Scriptum 

*  pred'  Qd'oJ  predid'  E.  B.  non  allegavit  ali- 
1  quam  intraconem  five  pofleffionem  predid' 
t  W.  M.  virtute  dimiffion'  predid'  nee  often- 

*  die  aliquem  ^perfedum  particularem  (latum 

*  unde  aliqua  reverco'  pendere  five  expedare 
?  poteft,  Et  deniq;  qd'  placitum  pred  id'  caret 

*  forma,  &c.    DeP  jung'  in  morat'.     i  Lut. 

*  4427  &c; 

jk  And  upon  the  Argument,  the  Plaintiffs  Several  Ek* 
Councel  infilled  upon  the  Exceptions  mention-  ceptJons  fr$ 
kd  in  the  Demurrer.  £&er\ 


V. 


Qbj.  1.  That  the  Defendant  had  not  confef- 
fed  the  Debt^  according  to  all  Precedents  in 
the  like  Cafe. 

2.  That  the  defendant  had  not  fhewn  any 
Thing  by  which  it  might  appear  that  theLeafee 
had  accepted  the  Leafe,  as  by  Entry ;  and  be- 
fore Entry  there  is  no  Reverfion,  and  by  Cori- 
fequence  the  Fee- Simple  defcended  to  the  De- 
fendant. 

;.  That  it  is  not  ftewn  that  the  Reverfion 
defcended  to  him,  -It 
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It  was  anfwer'd  by  the  Defendant's  Council : 

i.  That  all  that  which  is  not  denied  is  con- 1 
fefled;  and  that  there  is  no  Neceffity  that  it  I 
ftould  be  exprefly  confeffed  by  a  direci  Bene  O"  I 
verum  e(t. 

2.  That  the  Leffee  might  enter  when  he 
pleafed ;  and  if  there  was  no  Demife,  the  Plain- 
tiff might  plead  it. 

3.  To  the  Third,  heonlyfaid,  That  it  Was 
well  enough.  Vide  1  Z.rtf.444, 44^.  And  there 
the  Reporter  obferves,  That  it  is  exprefly  al- 
ledged  that  he  never  had  any  Lands,  &c  by 
Difcent  from  his  Father,  except  the  faid  Re- 
verfion ;  and  then  in  the  Conclufion  of  this 
Plea  he  demands  Judgment,  Si  ipfe  de  dehito 
predicJ'  prefer  quant  in  reverfiori.,  &  reddit*  predicT? 
cnerari  debeaf ;  which  are  ftrong  Implications 
that  there  was  fuch  a  Demife,  and  that  the 
Leffee  had  enter'd,  and  there  was  fuch  a  Debt 
due  to  the  Plaintiff.  Met  adjournatur  (fays  he)., 
E?  quid  inde  venit  nefcio^  car  ne  fait  argue  apres. 

IRiens  per  Difcent  prefer  Rever/ionem,  &c* 
and  the  Plaintiff  prays  Judgment  of 
the  Reverfion,  Et  habet,  &c. 

Def *  confers' €  f^vUando,  &c,  Ec  die'  qd'  ipfe  non  poteft 
A&ion*,  Ec  c  \^2>  dedicere  Actionem  predid:'  W.  &  M. 
qd'Rienspre-  '  precj'  nec  qUjn  fcriptUm  pred*  fit  facV  pred' 
ter,  &g.  <  q    nec  qUjn  ^pe  ^  g|.us  ^  jieres  gju^aem  Q 

'  nec  quin  ipfedebeat  prefat'  W.  &  M.  predidt* 
c  200 1.  in  forma  quia  iidem  W.  &  M.  fuperius 
c  vers'  eum  narraver.  Idem  tamen  Def  die 
1  qd' quidam  R.  C.  Ar'Aunceft'  predid'  Def 
6  fuit  feit'  de  &  in  Capitali  Meffuago.,  &c. 
c  (and  fo  convefd  the  Lands,  and  referred  the 
1  Reverfion  to  himfelf,  and  his  Heirs)   Et  idem 
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€  S.  ulterius  dick  qd'  ipfe  non  habet  aliqua  ter- 
jf  ras  feu  tenementa  per  difcenfum  hereditar' 
f  de  pred' C  patre  fuo  in  feodo  fimplici  nee 
L  habuit  die  impetrac'  predid'  Brevis  Original' 
f  predid'  W.  &"  M.  nee  unquant  poftea  pretec 
f  reverfionem  predid'  bofci  &  bofcalis  terre, 
'  &c.  &  predict  remanere  pred'  Capitalis  Met 
c  fuagii,  &c.'cum  pertin'  utfuprad'r  Et  hoc  pa- 
4  rat'  eft  verifica*  e,  IJnde  pet'  judic'fi  ipfe  de  de- 

*  bico  preterquam  in  revertion'  &  remaner'  pred' 
4  viFjutefcripti' pred'onerari  debeat,  &c. 

*  Et    predict'   W.  &  M.    ex  quo   predid'  phintifF 
c  Def  non  dedicen'  fcript'  predid'  fore  fad'  prays  Judg- 
I  predid'  C»  pris'  fui  nee  eundem  Def '  fore  ment. 
'  fllium  &  hered'  ejufdemC.  cognovit  qd'  pre- 

*  did5  reverfio  predid'  bofci  &  bofcalis  terre  6c 
c  pred'  reman'  pred'  capital'  MeiTuag',  &c.  cum 

*  pertin'  predid'  C.  prefat'  Def  ut  ftp  &  hered' 
f  pred'  C.  per  difcenfum  hereditar'defcendere, 
c  Ac  etiam  qd'  pred'  Def  eft  &  die  impetrac' 
4  Brevis  Original'  ipforum  W.  &  M.  fcilt'  (tali 
f  die  &  Anno)  fuit  feit'de  reverfionepred'bot 
c  ci,  &c.  ac  de  remaner'  pred'  Capital'  Mefs* 
c  &c.  cum  pertin'  ut  de  feodo  taliat'  videlt'  fibi 
c  &  hered'  mafculis^  &c.  procreat',  Ac  qd'  exe- 
f  cutio  de  debito  predid'  de  reversion'  &  re- 
c  maner'  predid'  virtute  fcript'  predid'  fblum- 
c  modo  fieri  debet,  petit  judic'  &  debitum 
c  fuum  predid'  &  dampna  fua  occafion^  deten- 

*  tion'  debiti  ill'  fibi  adjudicari^  &c.  Ideo  cons' 
c  eft  qd'  predid'  W.  &  M.  recuperent  vers* 

• c  prefat'  Def  debitum  fuum  predid'  ac  damp- 
c  na  fua  occafione  detention'  debiti  ill'  ad  10!. 
f  iifdem  W.  &  M.  ex  affenfu  fiio  per  Cur'  hie 
c  adjudicat'  de  predid'  reverfione  predid' 
c  bofci,  &c.  &  predid'  remaner'  capital'  Met 

.  *  fuag'^  &c.  in  W.  levand',  Et  predid'  Dq(}  in 
f  mia'j&c,  Vide^j?.  230^  231. ^^262^26^. 

1  Riens 


Simile  &q<r      c  Riens  per  Dilceht  prefer  tales  terras  &  re- 
&.  eft  in  vita. c  verfion'  medietat'  terrarum  poft  mortem  A. 

*  que  eft  in  vita,  Repl'  qd*  habec  terras  ultra. 
c  Vide  I  £ro.  182.  2  Mo.Intr.  nz.  &videpo- 
!  ftea. 

!&#/  />er  Difcent  prefer  HeHorum  &  tales 
Terras  plede  per  Fif  &  Hered*. 

Miter,  DeT  c  FT  predid'  T.  per  T.M.  Attornat'  fuum 

^Ht"    c  J-*  ven?  &  defend'  vim  &  injur5  quando,  &c. 

$Z   tm$  '  &  dic>  <3d'  ipfenon  poteft  dedicere  adionem, 
ptecer,  «c.     %  ^^  j  ^  ^  fcript>  pred>  pred>  fit  faaun| 

c  predict  T.  patris  fui,'  nec  quin  ipfe  debea^ 

*  prefat' J.  predict*  odogiqt'  llbP  in  forma  qua 
<  idem  J.  fuperius  verfus  eum  narravit,  tamen 

*  idem  T.  dicit  qd*  ipfe  non  habet  aliqua  terra^ 
c  nec  tenementa  per  defcenium  hereditariuai 
c  de  predid'  T.  patre  fuo  in  feodo  fimplici, 
c  nec  habuit  die  imp^tratioots  Brevis  Original' 
€  predid*  J.  n^c  tingm'  poftea  preter  Redq- 
c  riam  de  So.  cum  pertin'  ac  duodecim  acr' 
f  ter*  cum  pertirien'  in  So.Se.  &  Sc.  in  predid' 
f  Com'  l^J.  annui  valoris  (&c.)  Et  hoc  parat' 
4  eft  verificare,  Unde  petit  judic'  fi  ipfe  ut  filius 
f  &  heres  predieV  T.  de  debito  predid' pre- 
4  terquam  in  predid'  Redoria  &  16  acr9  terr' 
c  cum  pertin'  in  So.  Se.  &  Sc.  predid'  virtute 

*  fcript'  predid'  onerari  debeat',  &c.  Idep 
c  corifiderat'  eft  qd'  predid'  J.  recuperet  verfus 
c  prefatum  F.  debitum  (uum  predid'  de  predid* 
:  Redor'  &  16  acr3  terr'  cum  pertin'  in  So. 
c  Se.  &  Sc.  predid'  levand',  &  damna  fua  oc- 
c  cafione  detention'  debiti  illius  ad  60  s.  eidem 

*  J.  ex  aflenfu  fuo  pro  Cur'  hie  adjudicat',,  Et 
/  predid'  T.  in  roia',  6cc.  Sed  quia  nefcitur 
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*  quantum  Redoria  &  16  acr'  terr'  ille  valcnt 

*  per  annum  in  omnibus  exitibus  ultra  repris* 
c  precept'  eft  Vic',  qd'  per  Sacrum"  proborum 

*  &  legalium  hominum  de  Balliva  fua  diligenter 
c  inquirat',  quantum  Redor'  &  16  acr'  ferr' 
c  ill'  predict5  cum  pertin'  valent  per  annum  in 
c  omnibus  exitibus  ultra  repris',  Et  inquifitione 

*  ilia  per  fe  inde  diligenter  fada  eafdem  Rector* 
c  &  16  acr' terr'cum  pertin' juxta  verum  va- 

*  lore  earundum  eidem  J.  fine  dilatione  deli- 
c  beret  tenend'  eidem  J.  quoulque  debit3  & 
€  damna  predid'  inde  levaverit,  Et  qualit',  &c. 
c  Vic*  conftar'  faciat  hie  a  die  fande  T.  in  xy 
I  dies,  &c    Vide  Bsfi.  Ent.  1 72.  b. 

Note,  Aft  Heir  pleads  Riens  perDifcent,.  dx-  Def'confefs* 
cept  20  Acres  in  D.  in  Com'  TV.    The  Plaintiff  &c. 
replies  more  by  Defcent  in  S.  viz.  fo  many 
Acres,  and  found  pro  Def\  and  a  Difcontinu-  Error  pro 
ahce  in  the  Record  of  the  Plea,  from  Term?.  Difcontiniici 
to  Term  M.  afligned  for  Error :  And  per  Ctir\  ance. 
it  is  Error,  and  not  within  Stat,  18  Eliz.  be- 
caufe  the  Judgment  was  not  found  on  the  Ver- 
did,  but  upon  the  Confeffionr,  of  the  Defen- 
dant of  Aflets.  Tefoi  p.  169.  Molineux's  Cafe. 

$  e  Def '  cogn'  fcript'  fore  faff  pris'  fed  Dsf '  cogrf 
c  placitat'  Riens  per  Difcenc  prefer  tales  terras  fcript*  &i, 

*  &  reverfiori.  t  Bro.  97.  Vid.  178.  &c> 

ff.  f  Debt  vers'  Fratrem  &  Hered',  Bar  pro-  Vers'Fratrsai 
*i  teft'  non  eft  fadum  pris*  pro  placito  Riens  &Hered, 
[  per  Difcent,  Repl'&Iffue.  2  Qpwn  Em.  72. 


RUns 
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Riens  per  Difcent  per  Ftatretti  &  Hered** 
Filii  &  Hered'  fur  Obl\  Debit'  verfus 
A.  Filium  &  hered*  B.  Filii  &  Hered\ 
C.  &c. 

£  <  TJ  T.  Def '  die'  qd'  ipfe  de  debito  predicY 

c  Jlj  ut  Filius  &  Heres  predicY  C.  virtute 

€  fcripti  predi^  onerari  non  debet,  quia  die' 

*  qd'  ip(e  non  habet  aliqua  terras  feu  tene- 
c  menta  per  defcenfum  hereditar'  de  predict* 
c  B.  patre  fuo  in  feodo  fimplicr,  que  eidem  6. 
c  defcenderunt  in  feodo  fiiode  prefat'  C.  patre 
c  fuo,  nee  habuit  die  impetrationis  Brevis,  &c0 

*  M.  22/25  El.  Rot.  768.  P.:  x  J.  Rot.  jo6. 
6  &?•  3  $3bt-  1^13.  wC,  B.  Jft.  233. 

Riens  per  Vifceni  per  Baron  &  Feme  Co- 
hered* prefer  tertiam  partem  MeJJkag,  &c. 

£>«Pconfe{V  £  c  T7T  predicY  T.  L.  &  E.  Ux'  ejus  per 

Aaion'  &  <  £,  S.  A.  Act'  fuum  ven'  &  defend5  vim'  & 

Rienspmer,  c  injur>  quando,  &c.  Et  dic'qd'ipfinonpoflunt 

1  dedicere  A&ionem  predict'  E.  N.  nee  quin 

'    <  predid'  fcript'  Obi'  (It  fa&um  prefat'  G.  B. 

1  Nee  quin  idem  T.  &  E.  debent  predicY  E.  Ne 

c  predicY  quin^em*  Libr' .,  led  idem  T.  &  N. 

*  ulterius  die'  qd'  ipfi  non  habent  aliqua  terras 
4  feu  tenementa  per  difcenfum  hereditar'  de 
f  prefat'  G.  B.  in  feodo  fimplici  nee  habuer5 

*  die  exhibition'  Bille  ipfms  E.  N.  nee  unquam 

*  poitea  preter  tertiam  partem  unius  meffuag' 
c  &  triurfi  acr'  terre  in  tres  partes  dividend' an- 

*  nui  valor'  15  I.   Et  hoc  parat'  funt  veriflcare, 

*  Unde  pet'  judic'  fi  iidefn  T.  &  E.  de  debito 
f  predicY  preterquatn  in  tertia  Parte  predicY 

4  *  Cutti 


. 
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c  cum  pertin'  que  eidem  E.  ut  un'  hered'  pre- 
4  did'  G.  ut  prefertur  defcend*  virtute  fcript* 
c  predid*  onerarl  debeant,  &c<  VideTbomp- 
1  [on  142. 

Reins  per  Difcent  per  Confanguinetim  €^ 
HerecF. 

4  T?T  predid' W.  quando,  &c.  Et  dicit  qd'  Riensp* 
4  XI  ipfe  de  predid'  80  L  ut  confanguin'  &  Difcent. 

*  heres  prefat'  Edwardi  virtute  fcript'  predict* 
4  oneravi  non  debet  quia  die'  qd'  ipfe  nulla 
c  habet  terr'  five  tenement'  per  difcenfum  frere- 
4  ditarium  a  predict'  Edwardo  Avunculo  fu0 
(  in  feodo  fimplici  nee  habuit  de  impetrationis 
c  Brevis  Original'  ipfius  Johannis  nee  unquam 
{  pqftea,  Ethocparat'  eft  verificare,  Undepet' 
c  judic'  h  ipfe  ut  confanguin'  &  heres  predid' 

*  Edwardi  de  debito   predid'  virtute  fcripti 

*  predid?  onerari  debeat^  &c. 

4  Et  predidus  J.  preclude  non,   quia  dicit  ^P1'  <$  ^ 
c  qcf  predid'  W.  die  impretrationis  Brevis  Ori-  *uiz'- 
s  ginalis  ipfius  Johannis  lalt' die,  &c.  Anno,  &c. 
tf  Domine  Regine  nunc  habuit  divers5  terr'  & 
4  t enementa  per  difcenfum  hereditar'  predid' 

*  Edwardi  Avunculi  fui  in  feodo  fimplici  unde 
?•.  prefat'  J.  de  debito  fuo  predid'  fatisfeciffe  po- 
6  tuit  videlt'  apud  A.  in  Com'  predid',    Et 

*  hoc  pet'  qd'  inquiratur  per  Patriam,  (&c.) 
4  Vide  Bro.  Red.  195-. 

Riens  per  Difcent  per  Filias  &  Cohered'. 
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f  Quia  die'  qd'  ipfe  predid'  F.  &  E,  noli  Ka= 

4  bent  aliqua  terras  five  tenementa  per  difcens' 

*  de  prefat'  J.  patre  predict'  F.  &  E.  in  feod* 
€  fimplici  nee  habuer'  pHeimpetrac'BreVisOri- 

*  ginar  predid'  R.  nee  unquam  poftea,  Et 
c  hpc.para^  funt  verificare,  ynde  pet'  judi^ 
c  ft  ipfe  ut  nlie  &  cohered'  predial'  J.  pris'  prs- 
c  did:'  F.&E.  de  debito  ^redidt'  virtute  fcript' 

*  predid'  onerari  debeant,  &cv 

RepTqd*  4  Precludi  non,  quia  dic'qd'  die  impetrac, 

habuer'  fuf-    c  Brevfe  Original  fiii  predi&'  yiddt5  tertio  die 
6cien\  <  A.  Anno  Regni  Domini  Regis  nunc  fexto, 

5  £>redid?  F.  &  E.  habuer'  terras  &  tenementa 
€  fufficien3  per  difcenfum  hereditar'  de*  predid* 
(  J.  patre  predict  F.  &  E.  in  feodo  fimplici 
c  unde  eidem  R;  de  debito  predid'  fatisfeciffq 

*  potuer'  videk5  apud  B.    predid^    Et  hoc 

*  pet%  &e.  ldeo  Xii.  &C.  Vidfc  Thorhff.  lS  i. 

Rkrts  per  Dlfient  per  Aunt  $•  Heir,   of 
a  Daughter  and  Heir. 


fer. 


*  TJT  predid'  Heftra  per  Carolum  Taylor 
c  XI  Attorn'  fuum  ven'  &  defend'  vim  &  in- 

*  jur?  quando,  &c.  Et  die'  qd' ipfa  ut  amita 
'..  &  heres  predid'  E.  C  filie  &  hered'  predid* 
'  B.  de  debito  predid*  virtute  Bille  predict:'  one« 
c  rari  non  debet  quia  die'  qd?  ipfa  ead'  H:  nori 
c  habet  aliqua  terras  five  tenementa  per  difcen- 
6  fum  hereditar'  de  prefat'  B.  in  feodo  fimplici 
c  nee    habuit  die  impetrac'  Originalis  ipfius 

*  E,  R.  nee  unquam  pqftea,  Et  hoc  para^  eft 
c  Veri&are  unde  pet'  judic'  fi  ipfa  ead'  H.  ut 
c  amita  &  .heres  predid'  E.  G.  fil'  &  here^5 

*  predid'  B.  de  debito  predid'  onerari  de- 
I  beat,  &c. 

*  i  Ef 
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c  Et  predid'  E.  R.  die'  qd'  ipfa  per  aliqua  Reprqd'ha. 
preallegat'  ab  adion'  fua  predid'  verfus  pre-  buicdiveifas 
did'  H.  habend'  precludi  non  debet  quia  die'  terras* 

1  qd5  predid'  H.  ut  Amita  &  heres  dide  E.  C. 
*  ftiie  &  hered'  predid'  B.  die  impetrac'  Bre- 
'  vis  Originalis  ipfius  E.  R.  fciit'  vicefjmo  fexto 

die  Novembris  Anno  Regni  Domini  Will' 
&  Domine  Marie  nunc  Regis  &  Regine  An- 
glie,  &c.  quarto  habuic  diverla  terras  &  tene- 
menta  ad  valenc'  debiti  pred'  per  difcenfum 
hereditar'  de  prefat'  B.  in  feodo  fimplici  vi- 
delt'  ut  Amita  &  heres  dide  E.  C.  filie  &  he- 
red'  predid'  B.  videlc'  apud  M.  predict',  Et 
c  hoc  pet'  qdu  inquiratur  per  Patriam,  Et  pre- 
<  did'  H.  fimiiit',  Ideo  precept' eft  Vic',  &c. 
c  Vide  1  Lutw.  504. 

This  Adion  was  Debt  upon  a  Bill  penal  of  The  Cafe, 
60 1,  by  the  Adminiftrator  of  Rooke  againfr  the 
Defendant,  Aunt  and  Heir  of  E.  C.  Daughter 
and    Heir  of  B.  C.  and  fets  forth,   that  3.  C. 

2  Aug.  1 68 3.  became  bound  in  6o/.  for  the 
Payment  of  30/.  18 s.  3  Feb.  next,  and  ihews 
the  Adminiftration,  &c. 

Defendant,  as  above,  pleads  Riens  per  Difcent. 
Replication  as  above,  That  fhe  had  AiTets,  and 
Iflue  thereupon. 

And  a  fpecial  Verdid  was  found,  viz. 

That  A.  H.  was  feifed  in  Fee,  &c.  and  took  Special  Ver- 
to  Husband  T.  c.    and  that  they  had   Iffue  di£t- 
B.  and  H.     That  A.  died  feifed,  the  faid  T.C. 
being  Tenant  by  Curtefie,  and  yet  alive;  that 
the  Reverfion  defcended  to  B.  the  Son,  who 
was  the  Obligor. 

That  B.  had  Iffiie  Elizabeth,  and  died,  De- 
fcent  to  Elizabeth ;  Elizabeth  died.,  and  Defcent 
to  H.  the  Aunt.  f  Sed  utrum  fuper  tota  mate- 
'  ria  predid'  in  forma  predid'  compert'  pre- 

Z  «  fat' 
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c  fat'  Heftera  die  impetrat'  Brevis  Original* 
4  predid'  habuiffet  reverfionem  predid'  Tens- 
c  menti  cum  pertin'  per  difcenflim  hereditar' 
c  de  prefat'  Ben.  in  Feodo  fimplici  ut  Amita  & 
c  heres  dido  Eliz.  C.  nT  &  hered'  predid5 
e  Ben.  Jur'  predid1  penitus  ignorant,  Et 
c  pet'  advifament'  Cur'  hie',  Et<  fi  Cur'  pre 
4  Quer,  Jur'proQuer',  Et  tunc  aflid' dampna. 
c  &c.  Et  h*  Cur'  pro  Def  Jur'  pro  Def  %  &c. 

The  Pedigree  in  the  Cafe. 

Anne  Head,  feifed7  Thomas  Clealand,  Tenant  by 
of  the  Lands,    J      the  Curtefie,  and  alive. 


-^w, 


Benjamin  5  the  Obligor.  Hefter,  the  Deft 

Eliz.  dead  without  tflhe. 

It  Was  the  Opinion  of  the  Court,  That  th 
Writ  and  Declaration  were  good,  and  that  th( 
Verdid  did  well  maintain  them;  but  the  Caft 
of  24  E.  3.  47.. -Br.  Tit.  Ajjets  19.  was  cited 
on  the  Part  m  the  Defendant,  but  that  Boolj 
flood  upon  a  Qtixre  in  the  Cafe. 

On  the  Part  of  the  Plaintiff  were  cited 
Jenkt's  Cafe,  Cro.  Can  1 J 1.  &  Dyer  ;  63.  PI.  46 
Rolls  Ahr.Tit.  Trial;  joy.  nu.62.  See  Bell's  Cafe 
Hetley  114..  &  3  Lev.  286.  &  3  Mod.  Rep,  25^ 
Kellow  and  Row  dens  Cafe. 

Judlc7  pro  In  this  principal  Caie,  the  Plaintiff  had  Judg! 

Quer\  ment  upon  the  firft  Argument »  Wright  cum  Dej 

Lutwich  cum  Quer* .     1'ide  1   hut.  5*07,  ^  ^08 

2to*,  Omir  where  it  is  noted,  That  in  the  principal  Caff, 

fion  in  Narr\  it  is  not  alledged  in  the  Declaration,  that  th< 
Obligor  had  obliged  himfelf  and  his  Heirs  b] 
the  Bill  Obligatory,  but  no  Notice  was  take! 
of  it. 

Bu 
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But  that  if  it  had  been  obje&ed,  it  had  been  U  the  Act  a\ 
amendable  as  a  Mifprifbn  of  the  Clerk,  &c  a  Council  is 
by  the  Authorities  of  Walker  and  IForfe/sCdh,  aaicndabIe> 
Button  8;.    Co.  8.  15:9.  *.    Blackamore's  Cafe* 
and  Sir  F/w/j  Worthless  Cafe,  Zz7/\  &?/>.  278*, 
479:    1  Jones  1^.    But  in  the  laft  Cafe  cited, 
Juftice  >w;  was  of  a  contrary  Opinion,  be- 
caufe  the  Attorney  had  taken  upon  him  to  do 
that  which  a  Council  ought  to  do,   and  the 
A&  of  the  Council  is  not  amendable.     But  fays 
the  Reporter,  It  is  well  known  to  us  at  this  Day, 
that  Council  is  never  concerned  in  drawing 
Declarations  in  Actions  in  Debt  upon  Bond, 
£>ee  after. 

tfote,  The  Cafe,  %  Lev.2%6.  is  faid'  to  be  a 
good  Cafe  touching  this  Matter;  where  the 
A&ion  is  thus : 


d.  feifed  in  Fee,  made  an  Eftate  Tail,  the  Where  the 
Reverfion  to  himfelf  in  Fee.     He  enter'd  into  Heir  *n  Fi£ 
1  Bond;  and  after  divers  Defcents  from  Heir ila,11  ^cha 
:o  Heir  in  Tail,  the  Tail  determined;  and it s|\u  deter* 


aid.  The  Heir  of  the  Fee  ought  to  be  charged  mined. 
as  Heir  to  A.  not  as  Heir  to  any  of  the  Mefne 
rleirs  in  Tail,  becaufe  they  were  never  actual- 
y  feifed  of  the  Fee. 

:*  The  Court  upon  the  firft  Argument  inclined  If  a  Reverfion 
or  the  Plaintiff;  and  Two  of  the  Juftices  de-  in  Fee  upon  a 
lied,  that  upon  a  general  Pleading  Rlens  per  Ssner,jI  Ri™f 
Oefiem  the  Reverfion  in  Fee  (hall  be  adjudged  SllfbcTd 
Iffets  to  charge  the  Heir,  and  faid,  that  con-  juWdAtTcts 
tant  Experience  was  to  the  contrary :  Et  ad- 
ournatur.     But  next  Hill.  Term,  Judgment  was 
;iven  for  the  Plaintiff  by  the  Opinion  of  Three 
fuftices.    Id.  Lev.  287. 

Z  a  In 
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OmXTion  in  In  the  Declaration  were  omitted  [Et  ad  ean- 
thc  ^arr .  }f  dem  folutionem  faciena*  obligo  me  &  heredes  meos^, 
amendable.      j(    wa§   amende(^    Cr^  fc^    ^     Forger  flnd 

Sales.     Alii*  if  one  declare  in  Z>ffef  &  detmt, 
where  it  ought  to  be  in  the  Detinet  only.    Ibid. 

Winch ■  p.  20.  5<?^  We  <wtf*. 

Againft  a  Upon  a  Declaration  on  a  Bond  againft  a 

Collateral  Collateral  Heir 3  the  Declaration  mull  be  fpe- 
Htir,  the       cjaj .  as  £>ebc  agajnft  the  Brother  and  Heir, 

Suftab-r°"  the  Defendanc  P^ads  £#««  /*r  0#cMr  from  his 
(aid  Brother:  But  he  had  Affets  byDifcent  from 
the  Son  of  his  Brother.,  but  he  mult  be  charged 
by  fpecial  Declaration  :  And  to  Judgment  pro 
Def.  Cro.  -Car.  iji.  HUL  +Car.  1.  Jenkes's 
Cafe. 


Cohered*  confejfe  le  Action,  fed  plede  over 
Rkns  preter^  &c. 

ET  predid'  P.  &  U.  -T.  A.  E.  W.  fen',  & 
B.  W.  juftV  &  A.  per  R.  W.  AftTuum, 
Et  predidi  E.  &  A.  R.  &E.  &  K.  per  N.G. 
Attorn'  fuum  ven'  &  defend'  vim  &  injur/ 
quando^  &c.  Et  die'  qd'  ipfi  non  poflunc  de- 
dicere  actionem  predidt'  R.  predi&am  nee 
quin'  fcriptum  predi&um  fit  factum,  Predict* 
T.  T.  patris  ipfarum  U.  E.  B.  An.  Aw.  Elia. 
&  K.  nee  quin  ipfi  debeant  prefat'  R.  pre- 
dicts viginti  mercas  in  forma  qua  idem  R. 
fuperius  verfus  eos  narravit,  Tamen  iidem 
P.  &U.  (&c.)  AV  quod  eedem  U.  E,  B. 
An.  Aw.  Eiia.  &  K  non  habent  aliqua  terras 
feu  tenementa  per  difcenfum  heredit'  de  pre- 
fat*  T.  T.  fratre  fuo  in  feodo  fimplici  nee  ha- 
buerunt  die  impetrac  Brevis  Originalis  pre- 

<  did' 
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did'  R.  nee  unquam  poftea  preter  decern 
Acras  terre  cum  pertin'  in  K.  in  Com'  S. 

annui  valoris  33s.  4<*-  Et  hoc  Parati  funt 
verificare  undepet'Judic'  C\  eedem  U.E.  &c. 
lit  forores  &  cohered'  predict!  T.  T.  fi  atris 
fui  de  debito  predido  preterquam  in  predi- 
dis  decern  Acris  terre  cum  pertin'  in  K.  pre- 
dicY  virtute  fcripti  predid'  onerari  debeant, 

&c. 

c  Et  predid'  R   proteftando  quod  media*  R«pl'-  Prjtff- 
decern  Acr'  terre  cum  pertin   non  funt  an-  ™r™  ^ 
nui  valoris  3  is   4d.   prout  predicY   P.  U.  tand  Valor.^ 
&c.    fupeiius   allegaverunt    pro  placito^  pro  pro  piaciro 
ciciore    executione    de  debito   predid'  fibi  habuer'  al' 
fiend'  &  adjudic*r«d'  die'  quod  predide  U.  E.  Tenement*, 
&c.  di*  impetracionis  Brevis  Originalis  ipfius  *c' 
R.  fcilt'  nono  dieOdobris  Anno  Regni  Do- 
mine  Regine  nunc  23.  habuerunc  diverfa  alia 
terras  &   tenementa  ultra  predidas^  decern 
acras  terre  cum  pertin'  in  H.  predict'  per 
difcenfum  hereditarium  de  prefat'  T.  T.  fratre 
fuo  in  feodo  fimplici  unde  eidem  R.  de  debito 
predid'  fatisfeciffe  potuerunt  videlt'  apud  K. 
predid'.  Et  hoc  pet'  quod  inquirat'  per  pa- 
triam/Et  predid'    P.  U.  &c  fimilit*,   ldeo 
quoad  triand'  exit'  ilium  precept'  eft  Vic'  S. 
qd'  Venire  fac'hic  in  Odab'Jur'beate  Marie 
xii.  &c.  Per  quos,  &c.    Et  qui  nee,  &c.  Ad 
recogn',  &c   Quia  tarn,  &c.  Et  interim  re- 
fpeduatur  Judicium  fuper  cogn'  predid'  in 
forma  predid'   fad'  quoufq;   Exit5  predid5 
int'  partes  predid'  fuperius  jund'  terminetur, 
&c.    Vide  Co.  Ent.  \i6.    Vide  poftea. 
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LV  Def* 
Age,  a-c. 


Idco  Loquela 
reman*  quo- 
ufq;d>T;    - 


Quer'  <ren* 
&  pet'  Re- 


Vic'  retorn* 

Nichilha- 

hem. 


Kiens  per  Difcent  by  Heirs  in  Gravelkind$ 
and  one  being  under  Age,  prays  the  Plaint 
may  ftay  until  his  full  Age  :  Which  is 
granted^    &C. 

T  predid'  T.  &  W.  per  J.  P.  Attorn' 
fuum.,  £t  predidus  Johannes  per  pre-r 
did' J.  P.  Guardian1  fuum  qui  admilfus  eft 
per  Gur'  did'  Domine  Regine  hie  ad  profe- 
-quend'  &  defend'  pro  eodem  J.  infra  etatem 
exiften',  ven'  &  defend'  vim  &  injur5  quan- 
do,  &c.  Et  predidus  J.  die  qd'  ipfe  eft  in- 
fra etatem  viginti  &  unius  annorum  videlt' 
etatis  ododecim  annorum  &  odo  meniium 
Sz  nqn  amplius,  Et  hoc  parat'  eft  verificare 
unde'  non  intendit  qd'  ipfe  durante  minoritate 
fua  predid'  predido  T.  E.  de  debito  pre- 
dido refpondere  debeat,  Et  pet*  qd'  loquela 
predict  inde  reman*  ufque  plenam  etateni 
predict5  J.  Et  quia  predidus  T.  E.  hoc  non 
dedic'  led  qd'  predidus  Johannes  eft  infra 
etatem,  Ideo  loquela  predict*  reman*  quoufq; 
plenam  etatem  predid'  J.  &c.  pofteaque 
fcilt'  4  die  Junii  Anno  Regni  Domine  Eliz. 
Regine  nunc  44.  ven'  hie  in  Cur'pred'  T.  E. 
per.Attom'  fuum  pred',  Et  dicitqd5  predidus 
Johannes  Wood  modo  eft  plene  etatis  &  pet' 
Breve  Domine  Regine  Vic'  London'  dirigend' 
ad  refum'  tarn  pred'  J.  Wood  quam  pred'  T. 
&  VV.  Wood  filiosefTendi  hie  ad  audiend'Judic' 
fuum  de  loquela  predida  &  ei  conceditur  re- 
tornabil'  hie  a  die  fande  Trin',  &c.  Ad  quern 
diem  hie  ven'  predidus  T.  E.  per  Attorn' 
fuum  predid',  Et  Vic'  videlt5  A.  C.  &  W.  B. 
rrjand'  qd'  prcdicri  T.  W.  W.  W.  &  J.  W. 
nihil  habent  in  BaHivii  faa  per  quod  fum'  pofc 
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fint,  Et  fuper  hoc  teftat'  fit  in  eadem  Cur* 
Regin'  qd'  predid'  T.  W;  W.  W.  &  J.  W.  M- 
ficien7  habent  in  Com'  Kane5  per  quod  fum' 
poffint,  Ideo  precept'  eft  Vic7  Kane'  qd  fum' 
per  bon'  fum'  predid'  T.  W.  W.  W.  &  J.  W. 
effendi  hie  in  Odab'  fandi  Martini  ad  audi- 
end' Judicium  fuum  de  placito  predid',  Idem 
dies  dat'  eft  prefat'  T.  E.  hie,  &c.  Ad  quern 
diem   hie  ven'  predid'  T.  E.   per  Attorn' 
fuum  predid'  &  opmlit  fe  quarto  die  verfus 
predidos  T.  W.  W.  W.  &  J.  W.  de  predid' 
placito,   Et  ipfi  non  ven%    Et  Vic'  videit 
T.  S.  Ar'  modo  mand'  qd'  ipfe  fum'  fee'  pre- 
did'  T.  W.  W.  W.  &  J.  W;  effendi  hie  ad- 
hunc  diem  per  J.  H.  &  E.  B.  &c.  fuper  quo 
precept'  fuit  Vic'  Kane'  qd'  diftringeret  pre- 
did' TYW.  W.  W.  &  J  W.  per  omnes  terr' 
fuas,  &c.  Et  qd'  de  exit',  &c.  Ita  qd'  haberet 
corpora  eorum  hie  in  Odab'  fandi  Hill'  ad 
refpond'  prefat'  T.  E.  de  predid*  placito,  Et 
ad  audiend'  Judic'  fuum  de  plur'  default',  &c.   . 
idem  dies  dat'  eft  prefat'  T.  E.  hie  &c.   Et 
modo  adhunc  diem  fcilt'  diem  in  Odab'  fan- 
di  Hill'  ven'  turn  predidus  J.  E.  per  Attorn 
fuum  predidum  quam  pred'T.  W.  W.W.  & 
J.  W.  qui,  &c.  per  Ji  S.  Attorn'  fuum,  Et  fuper 
hoc  predidus  T.  E.  pet'  qd'  predidi  T.  W. 
W.  W.    &  J.  W.  ad  narr'  predid'  refpon- 
deanr,  &c.    Et  predidi  T.  W.   W.  W.  8z 
J.  W.  ut  prius  defend'  vim  &  injur'  quando, 
&c.  Et  pet7  licenc'  interloquendi,  Sec.  Hill' 
27  Eliz.    Rot,  420.    Vide   B?o.  Red.   195, 
See  after. 


Z  4  See\ 
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See  Aft.  Ent.  270,  271.  Parol  Denturre 
prie  pur  deux  Infants  Coheirs  pur  Infancy 
d%un  detiXy  ut  fequitur. 

ff.  f  T7  T  preditV  J.  W.  &  S.  Uxor'  ejus  & 
c  slIj  J  C.  per  E.  S.  Attorn'  fuum  &  pre- 
dict Eliz.  per  A.  &  B.  qui  admiffi  funt  per 
Cur'  di&i  Domini  Regis  hie  ad  defendend' 
pro  eadem  Eliz.  infra  etat'  exiften'  ut  Guar- 
dian' ipfius  E.  ven'  &  defend'  vim  &  injur* 
quando.,  &c.  Et  die'  qd'  J.  M.  A&ionem 
c  fuam  pred'  inde  vers'  eos  habere  non  debeat 
c  quia  proteftando  qd'  ipfi  non  habent  aliquas 

*  terras  five  tenementa  per  difcenfam  hereditar' 
-c  de  prefac'  J  C.  parte  ipfarum  S.  &  E.  in 

e  feodo  fimplici  nee  habuer'  die  impetrac' 
c  Brevis  Original'  ipfius  Quer'  nee  unquam 

*  poftea,  Pro  placito  tamen  iidem  Def  dicunt 
"  qd'  predid'  Eliz.  eft  infra  etat'  21  Annorum 

*  videlt'  20  Annorum,  Ec  non  amplius,  Et 

*  hoc  (&c.  ut  ante)  poftea  fcilt',  &c.  The 
c  plaintiff  comes,  and  fays^  That  Elizabeth  is  of 
c  full  Agey  and  frays  a  Refummons  ;  and  the  She- 

*  riff  returns  it  ^  and  then  an  Imparlance. 

Imparlance         c  Et  predicV  Def   defend'  vim  &   injur' 
pro  Def.       *  quando,    &c.   Et  pet'  licenc'  inde  interlo- 

*  quendi  ab;nde  ufq;  in  0&'  fan&i  Mich'  &- 
1  habent,  &c.  idem  dies  dat'  eft  prefat'  Quer' 
4  hie,  &Ci    Ad  quern  diem  hie  ven'  tarn  pred* 

*  Quer' quam  Dei'  per  Attorn'  fuos  predid', 
'  Et  (iiper  hoc  idem  Quer  pet'  qd'  predidl' 
c  Def  ad  Narr'  fuam  predid'  refpondeant, 
€  &C.  And.,  then  the  Defendant  pleads  Riens  per 
4  Difcent  preter,  &c.  and  ways  'Judgment,  Si,  &c. 
I  preterquam  in  predicY  Tenementis,  &c. 

4  'Plaintiff 
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€  Plaintiff  prays  Judgment,  &c.  Ideo  COflS* 
eft  qd'  predicY  querens  recuperet  vers'  pre- 
fat'  Ddy  debitum  fuum  predicY  &  dampna 
fua  predid'  occafione  detention'  debiti  ill'  ad 
1 00  s.  eidem  Quer'  ex  afTenfu  fiio  per  Cur' 
c  hie  adjudicat'  de  predicY  tenementis  &  ine- 
f  dietat'  manerii  predicY  cum  pertin*  levand', 
c  Et  predict'  DeP  in  mia',  &c.  Ee  quia  ne£  greve  <je  r^ 
f  citur  quantum  predict'  tenementa  &  medie-  quir'deva- 
tas  manerii  predict'  cum  pertin'  valenr  per  lor'Tene. 
Ann'  in  omnibus  Exit'  ultra  repris',  Ideo  memorurn& 
quoad  predicY  tenementa  cum  pertin'  vocat*  Livery  a£ar(J« 
T.  precept'  eft  Vic  predict'  Com'  C.  qd' 
per  Sacrum'  proborum  &  legalium  hominum 
de  Com'  fuo  diligent'  inquir' quantum  eadem 
tenementa  cum  pertin'  valent  per  Annum  in 
omnibus  Exit'  ultra  repris'  &  (inquifirion'  iir 
per  eund'  Vic'  fie  fad')  eadem  tenementa 
cum  pertin'  juxta  verum  valorem  eorundem 
eidem  Quer'  fine  dilatione  deliberent  te- 
;  nend'  eidem  Quer'  quoufque  debit'  &  damp- 
''  na  predicY  inde  ac  de  medietas'  manerii  pre- 
dict' levavit',  Et  qualit',  &c.  Vic'  conftare 
hie  mens'  Pafc'  fub  figillo,  &c,  &  figillis,  dec. 
Et  quoad  predicY  medietat'  manerii  predicY 
precept'  eft  Vic  D.  qd'  per  Sacrm'  (&c.  ut 
fupra)  Et  quality  &c.  idem  Vic'  D.  conftare 
fac'  hie  ad  prefat'  termin'  fub  figillo,  &c.  & 
figillis,  &c.  Idem  dies  dat'  eft  prefat'  Quer 
hie,  &c.  Vide  Aft.  270,  27  r.  al's  228,  229. 
which  oiifrht  to  be  the  right  Numbers,  ;he  Letters 
of  the  Folio  king  Mm  3. 

JSIote^  It's  faid,   The  Obligee  fliall  have  a  Gtavelkical. 
bint  A&ion  againft  all  the  Sons  in  Gravelkind. 
11  H.  7.  12.  b. 

Debt 


34^  Bar  per  Heires  In  Debt        I 

Def •  plede         Debt  was  againft  Heirs  in  Gravelkind :  The 
Veins  Age.     Defendant  pleads,  C.  one  of  the  Heirs,  is  with- 
in  Age.    The  Heir  of  an  Heir  fliall  be  charge- 
able with  an  Obligation,  fimulcum  the  imme- 
diate Heir,  and  fuch  Heir  fliall  have  his  Age. 
Moo.  n.  194.  1  And.  p.  10.  n.  22.  Hawtree  and 
Auger. 
Where  there      If  a   Man  bind   himfelf  and  his  Heirs  in  an 
are  Lands  at  Obligation,     and   leaves  Land    at  Common 
Common   ^    Law  atKj  Gravelkind,  the  Creditors  muft  fue 

Gravelkind1'1  aI1  the  Heirs  >    and  5f  there  be  Land  on  the 
Part  of  the  Father,   and  on  the  Part  of  the 

Mother,  and  both  have  Land  by  Defcent,  he 

fliall  have   feveral    A&ions,    and   Execution 

fliall  ceafe   tilt  he  may  take  it  againft  both  ;; 

(6  that  the  GonftrucHon  of  Law  is  ftriclrer 

where  the  Heir  is  charged  with  Warranty  real, 

than  when    he   is  charged    with  a  Chattel* 

Hob.  p.  if. 

Per  FiV  &  Rerect.  Riens  per  Difient  prefer 
tertiam  partem  tertie  partis  Maririi&  in\ 
tres  partes  Dividend?  ReUorie^  &c.  And 
the  Plaintiff  takes  Jugdment  thereupon. 

Def  confer  t  <r*  T  predi&'  J.  T.  per  T.  C.  Act'  fuum  ven' 
fcrf  ?'°&  &  '  *-*  &  defend'  vim  &  iniur'  quan^,   &c. 

plede  Riens     *  ^c    ^c'     *$    'P*"e     non     Poteft    dedicere 
precer.  *  AcYion'  predict  W.  B.  nee  quin  fcripta  pre- 

<  did'  funt  fafta  predict*  W.  C.  patris  fui  nee 
c  quin  ipfe  debet  prefat'  W.  B.  predicSfc'  200  I. 
4  in  forma  qua  idem  W.  fuperins  vers'  eum  nar- 
*  ravit,  Tamen  idem  J.  die  qd'  ipfe  non  habet 
1  aliqua  terras  nee  tenta'  per  difcens'  heredi- 
.  c  tar'  de  predict'  W.  C.  pre'  ftio  in  feodo  jfim- 
f  plici  nee  habuit  die  impetrac'  brevis  Orig* 
c  preditV  W.  B.  nee  unquam  poftea  preter 

'  tei« 
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tertiam  partem  tertie  partis  Manerii  de  B. 
I  in  B.  in  Com,  S.  ac  tertiam  partem  in  tres 
c  partes  Dividend'  Rectorie  de  C.  &  un'  Cli' 
(  terre  vocat'.,  &c.  contin'  in  fe  fo  acr'  terre  cum 
pertin5  in  C.  K.  in  eod'  Corn',  Et  hoc  parat' 
eft  verificare,  Unde  pet'  judic'  fi  ipfe  ut  filius 
1  &  heres  predict'  W.  C.  de  debito  predict* 
f  preterquam  in  tertia  parte  predict'  Manerii, 
&c.   cum  pertin'  virtute  fcript'  predict'  one- 
c  rari  debeat,    &c.    Super  quo  predict'  W.  B.  piajntjff 
c  pet'  judic'  &  debitum  iuum  predict'  unacum  prays  Jurfg- 
s  dampn'  fuis   occ'one  detencon'   Debiti  ill'  ment,  &  ju- 
de  predict'   tertia   parte   predict'    Manerii  dic>  alard' 
Rectorie  &  50  acr;  Terre  cum  pertin'  levand* 
:  fibi  adjudicari,  &c.    Ideo  cons'  eft  qd'  pre- 
dict' W.  B.  recuperet  vers'  prefat'  J.  debitum 
1  fuum  predict'  &  dampna  fua  occ'one  deten- 
1  con'  debiti  III*  ad  70  s.  eidem  W.  B.  ex 
1  affenfu  fuo  per  Cur'  hie  adjudicat'  de  tertia 
parte  tertie    part'  Manerii  Redone   &  fo 
1  acr'  terre  predict'  cum  pertin'  levand',   £t 
predict'  J.  in  mia'3  &c.  Et  quia  nefcit'  quan- 
f  turn  tertia  pars  pred'  cum  pertin'   valet  per 
c  Ann'  in  omnibus  Exit'  ultra  repris',  Precept'  jnqujr»  <je 
■   eft  Vic'  S.   qd'  per  Sacrum'   proborum    &  vaiore  ^gard 
f  legalium  hbminum  de  Com'  fiio  diligent'  in-  &  Liwry, 
i  quir'  quant'  tertia  pars  Manerii   Rectorie  & 
c  50  Acr'  terre  predict'  cum  pertia'  valet  per 
Ann'  in  omnibus  Exit'  ultra  repris',  Et  In- 
e  quiiirion'  ill'  per  fe  diftincte  &  aperte  fie  fact' 
c  mittat,  Et  eandem  tertiam  partem  tertie  par- 
€  tis   Manerii  Rectorie  &   ?o   Acr'  terre  ill' 
J  cum  pertin'   jaxta  verum  valor'  ejufdem  ei- 
4  dem  W.  B.  fine   diiac'one  deliberari  fac'  te- 
t  nend'  eidem  W.  q.uoufq;  debitum  &  dampn' 
c  predict'  inde  lav.-:vit',   Et  quality    &c.  Vic' 
c  con  (rare  fac   hie  a  die  pas' in  xv  dies    Tub 
c  flgiJIo,    &c.    Ec  figiiiis,   &c.     Vide   Thomp. 
€  Ent,  1 75 _,   174.  Rims 
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Riens  per  Fit  &  Hered  prefer  tales  Terras  & 
medietas  in  B.  &  Rever*conem  in  D.  in 
Com.  E.  Judic'  inde  de  Terris  &  medietat* 
&  de  Reverjione  cum  accident. 

f  c  CT  predid'  T.  S.  per  J.  D.  Art'  fuum 
4  JL?  ven*  &  defend5  vim  &.  injur5  quando, 
&c.  Et  proteft'  qd'  predid'  J.  dum  ipfa  fola 
fuit  fuper  certis  confideraeionibus  fibi  dund* 
ip'a  Tola  fuit  plenar'  fatisfad'  &  content',,' 
agreat*  fuit  ad  acceptand'  predid'  Debitum  ' 
Centum  Libi'  ut  defperatu'  quod  quidem  de- ' 
bitum  fie  in  cornput'  ipfius  J.  coram  Ordi-l-j' 
nario  reddit*  accept'  &  reputat'  fuit,  Pro  Pla-  • 
cito  die'  qd'  ipfe  non  poteft  dedicere  Adion5; ' 
predid'  j.  &  J.  pred'  nee  quin  fcriptum  pre-  p 
did'  fit  fadurn  predid'  C.  pris'  fui,  nee  quin :( 
iple  detinet  prefat'  J  &  J.  pred'  iool.  in  for- r 
ma  qua  iidem  J.  &  J.  fuperius  vers5  eumr l 
narravcr'  idem  tarnen  T.  die'  qd'  ipfe  noiy|( 
habet  al'qua  terras  five  tenta'  per  difcensw 
heredkar5  de  prefat'  C.  pre'  fuo  in  feodo  firm) 
plici  nee  habait  die  impetrac'  brevis  QrigM  M 
nal7  predid'  J.  &  J.  nee  unquam  potted' 
prefer  un'  mefluag'  vocat'  U.  (&c.)  AcRej( 
*erfionem  Firme  five  Grang'  de  E.  currl' 
pertin'  in  B.  predid  ac  alterius  medietas 
(Sec.)  quam  quidem  Firmam  five  Grange f 
medietat',  Decimarum  Granorum  &  fern ' 
Marifci,  &c.  medietat'  predid'  magni  hor 
rei,  &c.  nuper  peiquifit'  de  prefat'  J.  S.  qui-1 
dam  A.  S.  Ar'  &  Ux  ejus  in  jure  ipfius  A 
tenenc  ad  vitam  ipfius  ex  conceffione  predid 
C.  in  vita  fua  ad  ufum  prefab  A.  fad'  fm< 
aliquo  pro  inde  reddend',  Et  hoc  parat'  ef 
verificare,  Unde  pet'  judic'  fi  ipfe  ut  filius  & 
heres  predid'  C.  pris'  de  debo'  predid'  pre 

'  cerquam  de  tentis'  &  reverfionibus  predid 

4  onerari 
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1  oneraii  debear,  &c.     Icteo  cons'  eft  qd'  pre-  Judic\ 
:  did'  J.  &  J.  recuperent    vers'  prefrt'    T.  de- 
;  bitum    fuum  predict'   de  p.edid:'   mefluag' 
:  voc'  U.  feptem  acr'  tene,  (&cj  Ac  de  pre- 
:  did'   medietat*  porco'nis   decimarum  grano- 
rum  &   feni   in  R.&  C.  in  B.  predict'^  Ac 
de  predid'  medietas  Magni  horrei,  &c.   Ac 
r  de  predid'  reverfione  Fi/me  five  Grangie  de 
:  E.    predict'  cum  accident,    Ac  de  predict' 
'  reverfione  predid'  duorum  acr'  marifci  cum 
:  accident  nuper  perquifit'   de   predid'  J.  S. 
r  gen*  in  B.  predict'  levand'    &  dampna  faa 
occ'one  detencon'  debiti  ill'  ad  ps.  eifdem 
J    &  J.  ex  aflenfu  fto  per  Cur'  hie  adjudicat', 
;  Et  predict'  in   mia^   &c.    Ac  quia  nefcit' 
quantum    tenta'  predid'  cum  pertin'  ae  me- 
dietas predid'  porcon'  decimarum  granorum 
&  feni  predict'  ac  predict'  medietas  predid' 
magni  horrei   &  granarii  &  due  acre  boici 
predict'  cum  pertin'  valent  per  Annum  in 
omnibus  Exitibus  ultra  repris'  juxta  verum  va- 
lorem eorundm'  precept'  eft  Vic'  qd'  per  fa-  InqmY  de 
crum'  proborum  &  legalium  hominum  de  bal-  Valor*  &  D«- 
lia'fua  diligent'  inquir'  quantum  predid'  mef-  1,verv  Agard. 
c  fu3g'  vocat'  U.  fepcem  acre  terre  &  fex  Acr' 
f  Marifci  cum  pertin' in  B.  predid'  nuper  per- 
4  quifit'  per  prefa*'  C.  de  prefat'  W.  N.    Ac 
c  predid'  medietas   predid'    porco'nis    Deci- 
f  marum    granorum   &   feni    in    R. '  W.    & 
*  C.  W,  predid',   Ac  predid'   medietas  pre- 
'  diet'  magni    horrei   &   granarii   &  predid' 
c  duarum  acr'  bofci    cum    percin'    valent  per 
Ann'  in  omnibus  Exitibus   ultra  repris',    Et 
Inquificion'  ill'  per   fe  di  igent'  f<*d*  eadem 
melTuag'  feprem  acr'  terre  fe  f?x  acr'  mari<ci 
cum  pertin' in    B.  predid' ac  m°dierat'  pre- 
did' porco'nis  Decimarum  granorum  &  feni 
in  R.  &   C.   predid'   &  predid'  medietac* 
%  '  P»e- 
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c  predid*  magni  horrei  &  granarii  &  predid  . 
c  duarem  acr'  bofci  cum  pertin*  juxta  verum 
c  valorum  eorundem  fine  dilac'onedelib'ari  fac 
c  tenend'  eifdem  J.  &  J.  quoufqj  debitum  & 
'  darapna  predid' inde  levant,  Ecqualit',  (,&c.) 
c  Vic'  conftare  fac'  hie,  (&c.)  Vide  Thompf 
'  208.  &  1  Bro.  182.  &  2  Modjnftrand.  222. 

Debt  was  brought  againft  Two  Husbands  and  their 
Wives,  Coheirs,  Sifter  and  Co  fen,  and  G.  W. 
Heir  of  another  Coheir,  Viz.  Vers9  T.  W.  &  S. 
Z7*'  ejus,  Soror,  &c.  G.  W.  Fif.  &  Here  J' 
B.  W.  &  W.  W.  & E.  173c'  Confanguit?  S.  B. 
-^/.  E*tf.  263.  «/*'  231,  252.  L.  L.  3.  &c 

THE  Defendants  confefs  the  Bond,  and 
one  of  the  Husbands  and  his  Wife,  be- 
ing a  Sifter,  plead  Riens  per  Difcent  pneter  tertians 
partem,  &c.  The  other  Man  and  his  Wife, 
being  a  Coufin,  plead  the  like  Plea. 

1  he  other  Defendant  pleads,  That  he  had 
nothing,  except  the  Reverfion  of  a  third  Part 
after  the  Death  of  his  Father,   who  is  Tenant 
by  the  Curtefy  of  England,  as  follows :    6  Ec 
predid'  G.  die'  qd'  ipfe  riori.  habet  aliqua 
terras  five  tenta'  per  difcenfum  hereditar'  de 
prefat'  S.  Confanguineo,  &c.  in  feodo  fuo 
nee  habuit  die  impetration'   brevis  original7 
predid'  T.   B.  nee  unquam   poftea  preter 
Reverfionem  tertie  partis  tent'orum  predid' 
refid'  cum  pertin'  eidem  G.  ut  filio  &  hered' 
predid'  B.  nuper  un'  foror'  &  hered'  pre- 
did' S.  de  ipfo  S.  per  difcenfum  hereditar' 
de  quibus  quidem  tends'  integris  cum  pertin' 
predid'  S.  in  vita  fua  fuit  feic'  in  Dominico 
fuo  ut  de  feodo,    Et  fie  inde  feu'  exiftens 
apud  W.  predid'  obiit  detal'  ftacu  iuo  inde 
feit'  fine  hered'  de  corpore  fuo  legitime  pro- 
creat',  poft  cujus  mortem  tenta'  predid'  in- 
4  5  teSra^ 
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tegra  cum  pertin'  defcend'  prefat'  S.  B.  &  E. 
videlt'  iifdem  S.  &  B.  ut  fbroribus  &  hered' 
predid'  S.  Ec  prefat'  E.  uc  Confanguineo 
&  hered'  ipiius  S.  videlt>  filiae  predict'  A.  alte- 
nus  foror' predid'  S.  per  quod  eedem  S.  B. 
&  E.  in  tenta'  predid'  cum  pertin'  intraver' 
&  fuer'  inde  feit'  in  Dominico  fuo  ur  de  feodo, 
ipfifq;  S.  B.  &  E.  fie  inde  feit'  exiften'  pre- 
dict' S>  apud  W.  predid'  cepit  in  virum  pre- 
dict* T.  W.  Et  predid'  B.  cepic  in  virum 
quendam  T.  R.  &  predid'  E.  apud  W.  pre- 
did' cepic  in  virum  predid'  W.  W.  per  quod 
predid'  T.  W.  &  S.  Ux'  ejus  T^R.  &  B. 
Ux'  ejus  &  W.  W.  &  E.  Ux5  ejus  fuer'  feu' 
de  tentV  predid'  cum  pertin'  in  Dominico 
fuo  uc  de  feodo  in  jure  predid'  S.  B.  &  E. 
ipfifq*  T.  W.  &  S.  T.  R.  &  B.  &  W.  W. 
&  E.  fie  inde  feit'  exiften'  predid'  T.  R. 
&  B.  huer'  exit'  int'  eos  legitime  procreat' 
ipfum  G.  &  poftea  predid'  B.  apud  W.  pre- 

*  did'  obiit  de  tali  ftatu  fuo  inde  feit'  &  pre- 
I  did'  T.  R.  ipfam  fupervixic  &  fe  tenuic  in- 

c  tas  in  tercia  parce  centorum  predid'  cum  Tenant  by 
c  pertin'  &  fuit  &  adhue'  ell  inde  feit'  ut  Cmtefy.  " 
1  tenens  inde  per  Legem  cerre  Angl',  Ac  rever- 
c  fio  ejuldem  tercie  partis  poft  mortem  ejufdem 
c  T.  defcend'  eidem  G.  uc  HP  &  Hered'  pre- 
c  did'  B.  per  quod  idem  G.  fuit  &  adhuc 
c  eft  feit'  de  reverfione  ill'  uc  de  feodo  &  jure, 
c  Et  hoc  parat'  eft  verificare,  Unde  pet'  judic' 

*  ft  ipfe  ut  Confanguineus  &  un'  hered'  predid' 
c  S.  de  dehito  predid'  precerquam  de  rever- 
c  fione  predid'  tercie  partis  tenc'orum  predid* 
c  vircute  fcripc' predid' onerari  debeat,  &c. 

c  Ec  predid'  %  B.  ex  quo  predid'  T.  W.  Le^  Plaint* 
c  &  S.  G.  W,  &  E.  non  didicendo  fcriptum  pric  judgment 
c  predid'    fore   fad'  predid'   S.    Ac    iidem  de  Ie  Kw- 

*  T,  &  S.  non  didicend'  eand'  S.  fore  fbrorem  f10"' 
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&  un'  hered'  predict',  fuperius  cogn'  qd' 
certia  pare'  tent'orum  predict'  cum  pertin'  ifii 
cres  partes  dividend'  prefat*  S.  ut  forori  & 
un'  hered'  ejufdem  S  per  difcenfum  heredi- 
ur'deeodem  5imone  difcend',  Aceciamqd* 
iidem  T.  W.  &  S.  Ux'  ejus  Riot,  &  die  impe- 
trac'  brevis  Orig'  ipfius  T.  B.  fcilt'  20  die  Julii 
Anno,&c.  fuer'  feit'de  tertia  parte  predict5  in 
Dominico  fuo  ut  de  feodo  in  jure  ejufdem  Si 
Qd'q;  eadem  tertia  pars  cum  foluco'ne  debicii 
predict'  virtute  ibripti  predict'  onerabilis  exi- 
ftit,  Etex  quo  predict'  W.  W.&  E.  non  dedi- 
cend'  eandem  E.  fore  Confanguineam  & 
alteram  hered'  predict'  S.  fuperius  cogn'  qd* 
altera  pars  ten'torum  predict'  of  pertin' eidemi 
E.  uc  Confanguin'  &  alteri  hered'  ipfius  S* 
videlt'  fir  predict'  A.  nuper  alterius  fbrorum 
ejufdem  S.  per  difecnium  hereditar' de  eo- 
dem  S.  defcendit,  Ac  qd'  iidem  W.  W.  &E. 
Ux*  ejus  funt  &  predict'  die  impetrac'  pre-- 
diet'  orig'  ipfius  T.  B.  flier*  feu  de  eademi 
altera  tertia  parte  fua  in  D'nico  fuo  ut  de° 
feodo  in  Jure  ejufdem  E.  Qd'qj  eademi 
altera  tertia  pars  fua  cum  foluc'one  Debitii 
predict'  virtute  fcripti  predict'  onerabilis  exi- 
ftit,  Ac  ex  quo  predict'  G.  non  didicend* 
ipiiim  G.  fore  Confanguineum  u  alterumj 
hered'  predict'  S.  fuperius  cogn'  Qd'  rever4 
fio  feodo  fimplic'  tertian  partis  refid'  ten'torurnji 
predict'  cum  percin'  poft  mortem  predict'- 
T.  R.  eidem  G.  uc  Confanguin'  &  alteri  i 
hered'  predict'  S.  videlt'  nT  Sc  hered'  predict' 
B.  nuper  alterius  hered'  &  foror'  ejufdem  S.; 
per  defcenfum  hereditar'  defcendit,  Ac  qd'j 
predict'  G.  eft  ac  predict'  die  impetrac*  pre4 
diet'  brevis  Orig'  ipfius  T.  B.  fuic  feit'  del 
reverfione  predict'  ut  de  feodo  &  jure,  Ad 
Jqd'  reverilo  i?  cum  foluc'one  Debiti  predict^ 
rir tute  fcript'  predict'  onerabilis  exiftit,  petit 

€  judiq 
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c  judic'  &    debicum    ftum   predict'   unacum 
4  dampnis  fuis  occo'ne  detencon'   debhi    ill' 

*  vers'  prefat'  T.   W.   &  S.   de  predict  tertia 
'  parte  fua  tent'orum  predict'  cum  pertin5  per 

*  ipfos  T.  W.  &  S  fuperius  cogn'  &  vers5  pre- 
f  fat'  W.  W.  &  E.  de  predict'  tertia  parte  fua 
4  eorundcm  tent'orum  cum  pertin*  per  ipfos 
1  W.  &  E-  fuperius  cogri',  &  vers*  prefat'  G. 
ff  de   predict'  Reverflone  predict5  tercie  partis 

*  refid'  ten'torum  cum  pertin'  per  ipfum  fupe- 

*  rius  cogn'  fibi  adjudicari,  &c.  Ideo  cons'  eft  Judgttierir, 

*  qd'  predict'  T.  B.  recuperet  vers'  prefat* 
T.  W.  &  S.  W.  W.  &  E.  ■&  G.  W.  debit' 
fuurri  predict'  &  dampna  fua  occo'ne  deten- 
tion'   debiti  ill  ad  ioo  s.  eidem  T.  B.  ex  a£ 

c  fenfu  fuo  per  Cur'  hie  adjudicat'  de  predict' 
c  duab'  tertiis  pertib'  ten'torum  predict'  ctrrri 
c  pertin'  ac  de  Reverflone  predict'  levand%  &c. 
!  Et  iidem  T.  W,  &  S.  W  W.  &  E  &  G.  W. 
in  mia\  &c.  Mia** 

Obfervationi  and  Cafes  on  this  Head* 

DEbt  wa§  brought  againft  Three  Coheirs,  Coheirs  iM 
Two  confefs  Affets,  the  other  pleads  to  fuirecL 
ffue,  and  is  nonfuited  |  It's  a  Nonfuit  againft 
hem  all,  tho*  the  Two  have  confefs'd  ;  and  fa 
he  Plaintiff  loft  his  Debt,  there  being  an  Alie- 
lation  before  a  new  Original.  $iderfin% 
j.  578.  Black's  Cafe. 

In  Debt  vers'  Coheirs  on  feveral  I flues  on  ^{feti  &$* 
kiens  per  Difcent ,  AfTets  was  found  as  to  one  astoorxs, 
>nly  ;  Judgment  was  given  againft  her  that  had 
ALffertS,    Qd9  recuperet   debitum    &    dampna  fua 
generally  ut  de  bonis  froprtis.      z  Keb,  p»  5  8  8V 


Bail 
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• 

Upon  Nil  di-      Alfb  upon  Nil  dicit,  the  Heirs  own  Lands 
cir.  and  Goods  (ball  be  charged,'  id  eft,  a  general 

Judgment.     See  the  late  k&  afterwards. 

And  upon  a  Writ  of  Error,  the  Heir  fhall 
put  in  Bail,  fer  Stat.  \6  Car.  2.  Vide  2  Kek 
■156,  320. 

Portions  for  The  Heir  pleads  Lands  fet  out  for  ■  Por- 
Daughters  al- lions,  befides  a  Reversion,  of  which  he  hath  1 
kdged.  nothing;  Repl',  That  a  third  Part  defcended, 

and  Judgment  (pecial.     1  Kek  iyo\ 

D»vife  of  Note<*  Ic  K  raid'   Thac  if  a  Man>  kJZec*  ofl 

Lands  on  the' Lands  on  the  Mother's  Side,  devife  them  for 

Mother's        \6  Months  for  Payment  of  Debts,  and  after- 
Side,  wards  to  J.   who  is    his  Heir    on  the  Mou- 
ther's Side,  he  (hall  take  by  Difcent,  and  nott 
by  Purchafe.     3  Lev.  127. 

In  Debt  againft  an  Heir,   'tis  no  Fleet  thati 

the  Executor  had  Ajfets. 

n,mnrr,r  m  *F\E  B  T  Was  brought  upon  a  Bond  againfj 
?uT;?L,  L>  the  Defendant  as  Heir,  who  plead. 
md  good.  ed,  That  Adminiftration  from  the  Anceftotl 
was  committed  to  J.  S.  who  had  admi-ij 
niftred,  and  had  AiTets :  The  Plaintiff  de: 
rnur'd,  and  upon  the  Argument  had  Judg; 
ment ;   for  the  Plaintiff  had  Ele&ion  to  fue  thci 

one  or  the  other.     3  L^-  ReP-  l8?-     So  ?twa!' 
held  to  be  no  Plea  by  an  Heir,  That  the  Exe 
cutor  had  Affets;  but  on  the   contrary,   ir 
Debt  againft  Executors. 
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If  an  Heir  and  Executor  be  both  chargeable  Autsr  A&Ion 
upon  Specialties,  it  is  no  Plea  for  the  one,  that  depending, no 
another  Action  is  depending  agaihft  the  other. 
J  Lev.  303. 

If  a  Man  feized   a   Parte  Materna  convey  the  miy  a  p 
Whole,  Part  to  himfelf  for  Life,  the  other  Part  Materna. 
to  himfelf  for  Years,    with  divers  Remainders 
n  Tail>  with  Remainder  to  his  right  Heirs;  this 
is  the  Ancient  Reverfion,    and  the  whole  goes 
;o  the  Heir,    a  parte  Materna.     Id.  406, 

An  A&  of  Pariiament  was,  That  the  Heirs  A£,  that  the 
)f  J.  S.  a  Perfon  attainted,  fhould  enjoy  the  Heir  of  Per- 
Lands  i  the  Perfon  who  fhould  have  been  {°n  attainted 
rleir,  if  no  Attainder  had  been,  ffial!  be  taken  ihould  C|W' 
is  Heir,  and  enjoy  the  Land.     1  Lev.  Ent.  73, 

The  Sons  of  Two  Aliens  naturalized  fhallSons°f  Ali- 
nherit,  and  may  be  Heirs  the  one  to  the  other.  cns* 
J.  S9- 

Debt   was    brought   againft  an  Heir,  who  A&ion  may 
>leaded  Riens  per  Difcent,   after  Verdict  for  the  ^e  m  tne  &** 
Maintiffit  was  moved   in  Arreft  of  Judgment,  het  or  Detimt* 
lat  the  A&ion  was  in  the  Detinet  only  ;    to 
rtiich  it  was  anfwer?d,  That  it  was  for  the  Be-' 
lefit  of  the  Defendant,    and  might  be  in  the 
~)ebet  and   Detinet,    or  the  Detinet  only,   and 
ited  10  H.  7.  8.  b.    But   by  the  Court  it  was 
eld  ill,    and  not  cured  by  the  Verdid,  and 
jdgment  was  given,    Q&.    Quer*  nil  capiat  per 
'Ham.     1  Lev.  130. 

Sed  vide  1  Lev.  22  ±,     Debt  was  brought  a-  Seems  It 
ainft  an  Heir  upon  the  Bond  of  his  Anceftf  r  ?^^to  be^ 
1  tht  Detinet  only  $  after Verdid  itwasmoved,  cured  after 

A  a   2  That  Verdift. 
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That  it  ought  to  be  in  die  Debet  and  Detinet,  and 
fo  the  Court  held  at  firft ;  but  afterwards  it  was 
refblv'd  to  be  cured  by  the  Oxford  Ad:  of  Jeo- 
fails, being  after  Verdi&,  altho'  it  is  not  by 
the  particular  Words  in  the  Statute,  yet  it  is 
by  the  general  Words    (and  other  like  Gales). 
MtfUfceof      A  fecond  Exception  was,  That  the  Defendant 
Defendant's    appeared  by  his  Guardian,  and  it  did  not  ap-j 
appearing  by  pear  tnat  ne  was  within  21  Years  of  Age,  nor| 

A$*f  dablc^  is  the  Guardian   faid  to  be  admitted  by    thdj 
cn  a  iC"    Court,  and  thereupon  it  was  (fayed  :   But  by 

the  Court,  if  the  Guardian  piece  could  be  found  J, 

and  it  is  fo  enter'd   there,    the  Court  woulrli 

amend  the  Declaration  by  it.# 

Where  Heir      By  the  Firft  of  Sound.  i8f.    Dubious  Words 
fhafl  not  be    in  the  Will  ought  to  be  interpreted  for  the  Be- 
prejtfdked  by  neftt  0f  the  Heir,  and  not  to  difinherit  him. 
dabioas  A1fo  vije  €uni  26i      Where  the  Heir  (halt 

Wo  take  as  a  fpecial  Occupant. 

Heir  ought  2  $aund.  136.  If  an  Heir  is  not  exprefljfj; 
tobeexprefly  bOUDd  \n  the  Bond  of  his  Anceftor,  he  is  noo 
boan<1*  bound  at  all,   altho'  he  had  promifed  to  pajj 

the  Money  due  thereon. 

Rent  to  him,       yide  eund.  368,  $69,  570,  371.     Where  the.! 
tho*  Heirs      £enc  [j^jj  g0  co  the  Heir,  notwithftanding  th< 
ccmteed.         Defau|t   of  the  Wor(j  yHchs)   in   the  Rever| 

(son,  and  where  not. 

Where  the         Idem  370.     Where  the  Father  being  feizer 
Heir  may  lofe  'm  peej  and  his  Son  and  Heir  apparent  rnate| 
the  Rene       a    Leafe  for  Years   to    commence  upon   th| 
Death  of  the  Father,  rendring  Rent  to  the  So 
by  his  proper  Name,  the  Son  fhall  never  hav 
Aat  Rent. 
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The  Cafe  was,  J.  S.  by   Will  devtfeth  his  Where  upon 
Land  to  his  Heir  at  24,  and  if  he  die  without*  R«n«^cf 
Heir  of  his  Body  before  24,   the  Remainder  jj™  iSfef 
over,    he  attains  24,    a   Fee-fimple  defcends; 
for  no  Tail  (hall  arife  before  his  faid  Age,  which 
Tail   fhall  never  take  Effect.     2  £em  p.  11. 
Hind  and  Sir  jf'^tf  L^»o     3  Lfow.  p,  70, 

The  Father  being  bound  in   an  Obligation,  Y^n0*tPem 
devifeth  his  Lands  to    bis  Wife   till   his  Son  wife  °Sonin 
comes  to  2 1  Years  of  Age,   Remainder  to  his  by  Difccnt. 
Son  in  Fee,    and  dies:  The  Son  fhall  bead- 
judged  in  by  Defcent-     2  Leon.  123.   fol.  101. 
Baflyooie's  Cafe.     3  I  eon.  p.  118, 

The  Anceffor  was  feized  in   Fee,  and  by  Where,  after 
his  Will  devifeth  them  to  the  Defendant,    be-  ^9JfVu 
ing  his  Son  and  Heir,  and  to  his  Heirs,   on  ^  i^tfee'  * 
Condition  to  pay  his  Debts  within  a  Year,  and  Hens  Hands, 
if  he  failed,   his  Executors  fhouid  fell ;    he  en- 
tred,  and  paid  no  Debts,  the  Executors  after 
entred  and  fold  s    It's  not  Affets  in  the  Heirs 
Hands  ,•    for  though  the  Heir  hath  a  Fee,  yet 
he  hath  it  as  a    Pur  chafe,   being   clogg'd  with 
fuch   a   Condition.     Cro.  Al9  5  Car.  p.    161. 
Gilpin7*  Cafe. 

By  2  Vent.  3jp.    Adjudged   in  Cane.    That  Where  Heir 
the  Heir,  and  not  Executors,  ftall   have  the  §„" luT e^ 
Surplufage  of  Lands  leafed  for    Payment   of^rpuase> 
Debts. 

Alfo2  Ven.  348,  351.  Upon  a  Mortgage 
in  Fee  the  Redemption  Money  fhall  be  paid 
to  the  Executors,  and  not  to  the  Heir. 

Where  the 

Debtagainft  an  Heir,  the  Defendant  pleads  his  Adminiftra- 
Anceftor  died  Inceftate,  and  Admknftrator  had  rDor  fa.ve  * 
given  the  Plaintiff  a  Bond  in  full  Satisfadion  of  the  Charge  of  the 
A  a  3  former  ;  former. 
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former-;  upon  Iffue  join'd  it  was  found  pro  Def> 
If  the  Obligor  had  given  this  Bond,  it  had 
not  difcharged  the  former  ;  but  being  given  byi 
the  Adminifrrator.,  fo  that  the  Plaintiffs  SecuJ 
rity  is  better'd,  and  the  Adminiftrator  charge-l! 
able  de  b<mh  propriis,  it's  a  good  Difcharge. ' 
Mod.  Rep.  Z2$.     Blith  and  Hill. 

Ricns  pet  The  Heir  pleads  Riem  per  Difcent  •  the  Plain-! 

Difcent,        tiff  replies,    he  fued  a  former  Writ  againft  the? 

fZitlwri*    Heir>     and    the   Defendant   was    outlawed, 

juid.  which  was  r^verfed  ;    and  he  frefhly  brought" 

this  Writ  by  Joumefs  Accounts,  and  avers, 
he  had  Affets  the  Day  of  the  firft  Writ  pur-> 
chafed  Hob.  248.  Cro.  Jac.  5*89.  Spray  ancjj 
Sherrat.      Vtde  ante  108,  109,,  &c. 

Heir  pleads  a     Debt  againft  an  Heir,  he  may  plead  in  Bar 

Reieafeto  the  a  fteleafe  made  by  the  Obligee  to  the  Execu- 

Kxecutors.      tors.  andtho'  the  Deed  belongs  to  another, 

yet  he  muft  fhew  it  forth,  for  both  of  them  ar< 

privy  to  the  Teftator.     Co.  Lift.  233.  a. 

Where  Heir  The  Heir  pleads  Riem  per  Difcent,  the  Defen- 
had^itvKd  adapt  had  levied  a.  Fine,  but  becaufe  no  Deed; 
of  Ufes  was  produce^  at  Tryal,  the  Ufe 
was  to  the  Conufbr  and  his  Heirs,  and  fo  the* 
Heir  in  by  Defcent,  Mod.  Rep,  p.  2.  Vidk 
Bro.  Vad.  263,  264. 

fore  Action.  at  the  Tryal  it  appeared  to  be  Fraudulent;  itj: 
need  not  be  pleaded,  but  may  well  be  given!  1 
in  Evidence.  5  Co.  Rep.  $0  Qoothei  Cafej 
27  E.  3.  f.  29.  io  H.  7.  9.  48  E.  3.  )2] 
If  an  Heir  Alien,  bona  fide,  before  any  Aftiorji 
brought,  he  /hall  avoid  Debts  ^  but  if  the  AlienaT 

tioifii 
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tion  be  by  Frauds  it  (hall  not  bar  the  Creditors. 
See  after  for  the  late  Ad  %  &  4  W*  &  M. 

Upon  Riens  per  Difcent  pleaded  ;  A  fpecial  Heir  by  Pof. 
Verdid  finds  M.  being  feized  in  Fee  de  Saliva,  feflion 
(Anglice,  a  Salt  Pan)  died,  and  his  Son  entred,  charg«b!e. 
and  was  feized;    and  the  Defendant  entred  as 
Heir  per  PoJJeJfionem  fris\  This  is  Affets  by  De- 
fcent,  and  fuch  Heir  by  Pofieffion  is  chargea- 
ble to  the  Debt  of  the  Anceftor.     3  Kek  659. 
Clinch  and  Butler. 

Upon  Riens  per  Difcent  pleaded ,  It  was  found  Aflets  found 
he  had  Affets  in  the   Cinque  Ports,   Judgment  in  the  Cin$u% 
was  general  againft  the  Defendant ;  and  as  to  Pmt> 
the  Moieties  of  the  Lands  in  the  Cinque  Torts, 
the  Plaintiff  mud  have  a  Certiorari  to  remove 
the  Records  into  Chancery,    and  thence   by 
Mittimus   to  fend  to  the  Conftable  to  make 
Execution.     1  And.  n.  65.  p.  28.     Hkker  and 
Harrifon,  vers'  Tirrel.     %  Leon,  p.  3. 

Debt  brought  in  L.  againft  the  Heir,    he  RtpV  per  Af- 
pleads  Riens  per  Difcent ;    the  Plaintiff  replies  ftts>  but 
Affets,  but  fhews  not  in  what  Place,  whether  ^ewsn°tthe 
within  the  Jurifdiflion,    &c    Judgment   was  wtterc* 

held  erroneous ;  yet  per  Dodderidge,  if  the  Jury 
finds  the  Affets  to  be  deins  Jurifdi&ion  it's 
fuffificienr,  tho'  not  fo  aliedged.  And  it's 
made  a  -^uare9  if  Cofts  and  Damages  fhall  be 
given  to  the  Plaintiff  on  fuch  Judgment. 
2  Rolls  Rep.  p.  48.      Brown  and  Carrington. 

It's  faid,  That  in  all  Courts  the  Place  of  Affets  The  Place 
ought  to  be  fhewn.  Cro.  Jac,  502.  6  Co.  46.  ought  to  be 
Dpwdalts  Cafe.  ftewn- 

A  a  4  Debt 
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Of  Two  fc-      Debt  againft  an  Heir,  pending  the  Adion, 
veral  Judg-    another  Adion  was  brought  againft  the  fame 
ShXb?  fcft  Heir  uPon  another  Obligation  of  the  Anceftor,  1 
iaclsfiecL    *    Judgment- was  given  for   the  Plaintiffs  in  both  ' 
Actions ;  but  the  Plaintiff  in  the  fecond  Adion  ] 
obtain'd  Judgment    firtt :     It's  faid.,    he  for 
whom   the  firft  Judgment   was  given  fhall   be 
firft  fathfied  \    but  if  the  Heir,   after  the  firft 
Adion  brought,  had  aliened  \  and  if  the  Plain-  j 
tiff  in  the  fecond  Adion   commenced  his  Suit 
after  fuch  Alienation.,  and  obtain'd  Judgment 
before   the  firft  Plaintiff;    in  that  Cafe   the 
Plaintiff  in  the  firft  Adion  ffiould  be  fatisfied, 
and  he  in  the  fecpnd  Adion  not  at  all.     Mod, 
Rep.  2  j  3. 

Where  Exe-  The  Heir  pleads  Riens  per  Difcent,  except 
option  of  the  one  Acre  ;  if  the  Plaintiff  pleafes  he  may  have 
Lamlonly.  Execution  of  that  one  Acre;  or  if  the  Plaintiff 
pleads  that  he  hath  Affets  beyond  that  Acre, 
and  if  it  be  found  that  he  hath  Ten  Acres 
more.,  the  Plaintiff  fhall  have  Execution  of  the 
Land  only,  and  not  of  his  Perfon. 

Where  Where  the  Heir  pleads  he  hath  nothing  by 

agjlnft jLand  Difcent  generally,  and  it  is  found  againft  him ; 
and  Body.       the  Land?    and  all   ofhcr  Land  thac  he  y^ 

and  his  Body,  are  liable  to  Judgment  by  Co?  fa\ 
Fiy  fa\  or  Elegit.  1  Brownl.  2^4.  It  is  made 
a  §hare,  of  what  Difference  between  a  falfe 
Plea  and  Nil  dkit.    2  K*k>  343. 


fck 


JHeir  ought       An  Heir  ought  to  confefs   Affets  that  truly 
S_lv  t0  con'  defcend  to  him,  otherwife  his  own  Land  fhall 

be  charged  with  the  Debt.     Tlom  44°»    Tefjes 

Cafe.   12/^81.344. 

If 
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If  upon  a  Sciy  fa\  fur  Recognizance  of  the  Falfe  Plea» 
ticeftor  againft  the  Heir,    he  pleads  Riens  per  upon  the  A 
Dtfcent,  which  is  falfe;  the  Judgment  (hall  be 


fpecial,  becaufe  he  is  not  charged  as  Heir,  but 
as  a  Tertenant.  Vicle  Poph.  i  Car.  B.  R.  i$$. 
Bowyer  and  Ricets.  Vide  2  Leon  p.  1 1.  Capias 
lies  againft  an  Heir  in  cafe  of  a  faffe  Plea. 

Riens  per  Difcent,  after  the  Death  of  the  An-  H«r  bar'dof 
ceftor,  fuch  an  IfTue  (hall be  good  in  a  Formedon*    1S   orm  m' 
for  if  he  hath  Alfets  at  any  time  he  (ball  be 
charged  and  barrM   of  his   Formedon  intirely ; 
for  in  this  Cafe  it  ought  to  be  Riens  jour  de  breve 
pur  chafe  necunq'  puis*     10  H,  7.  8.  b. 

In  Debt  aeainft  an  Heir  by  Bill,   after  Riens  where  the 
per  Difcent  pleaded  ttfn?ore  exhibit onis  Bille,  the  Pica  confe£ 
Defendant  excepted  at  the  Tryal,  becaufe  the  fo°  the  Bia> 
Bill  was  not  (hewed ;  and  the  PlaintiiF  was  non-  **v* 
fuit.   Per  Cur\  the  Bill  is  confefs'd,  and  need  not 
be  fhew'd.      I  Keb.  793.     Rogers  and  Rogers. 

After  an  Imparlance,  one  is  eftopp'd  to  fay  Eftoppel  a£ 
that  he  is  not  Heir,   (being  charged  in  Debt  as  ter  Impar- 
Son  and  Heir,)  fo  to  fay   he  is    2  Baftard. knee. 
3S"  ft  6.  36>  37* 

Judgment  againft  an  Heir  upon  Nil  dick  fhall  Judgment 
be  general,  and  (hall  extend  to  his  own  Lands,  °P°a  Nx* 
as  well  as  to  thofe  which  fpecially  defcend.    a*' 

fopb.  1 5*4.  Mo.  0.  688. 

The  Judgment  and  Execution  (hall  be  gene-  simlleu 

ral,  unlefs  the  Heir  acknowledges  the  A&ion, 
and  (hews  that  he  hath  lb  much  by  Defcent. 
Croa  Eliz,  692. 

If 
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No  Enquiry         jf  the    Hdr      lea(Js  Rkm  pr  Difant%  and  it 
uponauue    be  a  falfe   PIea^    a   general    judgment   fliall 

be  againft  him,  and  there  needs  no  Writ  to 
enquire  what  Lands  he  r\ath  •,  and  the  Judg- 
ment ought  to  be,  that  the  Defendant's  Body 
and  Goods  {hall  be  liable,  and  half  his  Lands. 
Stiles  3  p.  287,  288. 

Erroneous  ^  tne  Jury   ^nc*  ^e  ^iat^  ^ands  DY  Defcent, 

Judgment.      and  name  them,    and  Judgment  accordingly 

it's   faid   to    be    erroneous*     Stiles  y   p.    327 

Subgrqve  and  Bofvil. 

Judgment  The  Defendant  confefTeth  he  hath  a  Seck- 

yuanciQ  accU    Reverfion,    beyond  which  he  had  no  Affets; 
derit.  The  Plaintiff  faid  he  had   ^ffets  over,    and 

Iffue  thereupon  5  but  afc^fwards  the  Plaintiff 
prays  Leave  to  wave  his  Iffue,  and  to  have 
Judgment  of  the  Reverfion,  which  was 
granted  quando  accident,     1  Rolls  Rep,  5*7. 

Whete  the  The  Jury  find  the    Defendant  had  divers 

Jury  may,  or  Lands  in   Fee  by   Defcent,    and   fhews  not 

may  not,  find  what^  yet  Judgment  good;  for  upon  his  falfe 

the  Value.       p^    j^gment  fhail    be    given     generally 

againft  him  if  he  have  any  Affets,    and  fo 

the  Quantity  of  the  Aflets  is  not  material;  but 

otherwife   in    cafe    of    Executors,    for  there 

they  mull  find  the  Value  of  the  Affets,   for 

he    muft    there    recover   according    ro    the 

Affets  found.      1  Rolls    Rep.   254.    Evet  and 

Sucliff* 


Riens 
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Reins  per  Difeent  prefer  nn  Cotttgium^  &c. 
Repl\  §>d'  habet  d>  monftrat*  af  terr\  &c* 
Et  Ijfite  fur  ceo  ut  fequitur. 

tf-  C  TTT  predid'  T.  &  M.  per  W.  S.   Att'  Riensper 

c  J2  fuumven'/(&c.)  Ec  die'  qd'  predid'  Difcent. 

:  M.  non  habet  aliqua  terr'  feu  tenemenca  per 

c  difcens'  hereditar'  de  predid'  R.  J.  patre  fuo 

c  in  feodo  fimplici  nee  habuit  die  impetrac' 

c  Bille  predict'  nee  unquam  poftea  preterquam 

•  unum  Cottagium  &  unum  Gardinum  eidem 
5  adjacen'  fcicuat'  in  Paroch'  de  B.  fandi  L. 
■  in  0001*  Midd'  modo  in   tenur'  J.  S.    Et 

*  hoc,  &c.  Unde,  &c 

*  Ec  predid' J.  D.  die  qd' ipfe  per  aliqua  Repr&mon- 
(&c.)  Precludi  non  debet  quia  die'  qd'  bene  ftrat'  Terr'. 
&  verum  qd'  eadem  M.  predid'  tempore 
impetrac'  Bille  predid'  J.  folk3  (tali  die  & 
Anno)  ac  Temper  poftea  hucufque  habuit  pre- 
did' unum  Cottagium  8z  predid'  unum  Gar- 
dinum eidem  adjacen'  icituat5  in  predid'  pa» 
roch'  de  B.  (andi  L.  in  predid'  Com'  M. 
prout  predid'  T.  &  M.  fuperius  placirando 
allegaver'  Sed  idem  J.  ulterius  dicit  qd'  pre- 
terquam predid*  un'  Cottag'  &  un'  Gardin* 
eidem  adjacen5  in  narr  predid'  mentionat' 
predid'  M.  predid'  die  impetrac'  Bille  pre- 
did' habuit  duo  Mefluag'  &  duo  Gardin'  eijp- 
dem  adjacen'  cum  pertin'  in  predid'  Paroch' 
de  B.  in  dido  Com'  M.  Acetiam  quinque 
Cottag'  &  quinque  Gardin'  eildem  adjacen* 
cum  pertin'  in  Paroch'  de  B.  in  dido  Com* 
M.  Acetiam  unum  Claufum  continen'  viginti 
acr'  in  eadem  Paroch'  &  in  Paroch'  de 
Stepney  five  eorum  altera  in  dido  Com'  M. 
per  difcens'  heredicar'  de  predid'  R.  Patre 

c  fuo 


1 
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*  fuo  in  feodo  fimplici,  Unde  eiderri  J.  de  de- 
:  bito  predid'  fatisfacere  potuit,  Et  hoc  pet* 

*  &c.  Et  quia  nefcitur  Cur'  Domini  Regis  hie 

*  quantum  Cottag'  &  Gardin'  predid'  in  Barr* 
'  predid'  fuperius  fpec'  valent'  per  Annum  in 

Ycrore  fac*  '  omnibus  Exicibus  ultra  repris'.,  Ideo  tarn  ad 
saw  ad  tri-  *  triand'  Exit'  predict'  quam  ad  inquirend* 
*wl*9uam  *  quant' ead' Cottag' &  Gardin*  cum  pertin'va- 
pdnguireod,  <  lent'  per  Ann'  in  omnibus  Exit*  ultra  repris*, 
'  Precept'  eft  Vic'  Midd'  qd'  Venire  fac\,  &c 

RiefTf  per  Difcent  per  Fil*  &  Hered\ 

SEE  before,  qlnftrXler.  108,  109,  no,&c. 
The  Adion  is  againfi  an  Heir  upon  a  Co- 
venant to  (land  feiled  to  Ufes,  and  400  /.  Join- 
ture, RknsperDifcent.  RepV ,  By  Original,  &e.  fued 
out ;  and  that  after  the  laft  Continuance  M.  T. 
abfented  himfelf,  and  died  in  Loeis  fecretis 3  &c. 
and  the  Plaintiff  had  no  Notice  till  fuch  a  Day, 
whereupon  he  purchafed  a  new  Writ,  and  that 
the  Defendant  at  the  Day  of  purchasing  the 
firft  W  rit  had  Affets,  &c  Re  jo,  That  the  firil 
Writ  was  difcontinued,  &c.  Dcmurr  &  Join- 
der in  Demur r'.  Id.  wiy  11 2,  &c*  See  the 
Abridgment  of  the  Argument. 

Rkttf  per  Difcent  per  Fir  &  Hered\ 

€  T>  Epr  q<T  Def  uclegat'  fuit  ads'  Quer' 

*  JL\_  que  Utlegaria  reverfat' fuit  pro  infuffi- 
c  cienJ  retorn*  Brevis  de  Ex'  fa'.  Et  qd*  die  proie- 

*  cution'  prions  Orig'  Def  habuit  Affets  per 
£  Difcent.     Tbcmp.  18  6,  187. 

€cma  &  jf.  c  L.§.  nuper  de  T.  in  Com'  predid*  Ha- 

Fka.  *  berdafber  frT  &  heres  VV.  S.  nuper  did'  W.  S. 

*  de  W.  in  Com'  D.  Cleric'  ad  fed' J.  S.  &c. 

VEt 
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Et  count  fur  Obi'.     Defendant  pleads  Riens 
per  Difcent,  and  Plaintiff  replies  as  follows: 

1  Et  predid'  J.  precludi  non,  quia  die'  qd'  Repr  p^ 
ipfe  als'  fcilt'  quinto  die  Feb'  Anno  Regni  UcUry. 
didi  Domini   Regis  nunc  nono,    profecut* 
fuit  extra  Cur'  Cane'  didi  Domini   Regis 
apud  W.    in  Com'  M.  tunc  exiften'  quod- 
dam  Breve  Original'  ipfius  Domini  Regis  de 
predid'  debito  i  o  1.  vers'  prefat'  L.  per  no- 
men,  &c.    Et  ad  Com'  fuum  ibm'  tent5  16 
die  Odobr*  Anno  Regni  didi  Domini  Regis 
nunc  Angl',  Szc.  i  o,  &  Scoc'  46.  predid'  L. 
quinto  exad'  fuit  cV  non  compel  uit5  Ideo  per 
Judic'  Coron'  didi  Domini  Regis  Com'  pre- 
did',   predid'  Def  utlegat'  fuit,    Qua  qui- 
dem  Utlegaria  poftea  fcilt'  Termino  fan&e 
Trin'  Anno  Regni  didi  Domini  Regis  nunc 
1  2.  pro  infufficien'  retorn'  didi  Brevis  de 
Exigend'  in  predid'  Cur'  didi  Domini  Re- 
gis de  Banco  per  Judic'  ejufdem  Cur5  rever- 
fat'  &  adnullat'  fuit,  Super  quo  idem  J.   re- 
center  tulit   iftud  Breve  vers'  prefat'  L.  de 
debito  predid',  Et  idem  J.  die'  qd'  die  im-  Q<r  habmt 
petrac'  predid'  primi  Brevis  Original'  ipfius  fufficien'cera. 
fcilt'  predid'  5-  die  Febr'  Anno  Regni  didi  Pore  &'mi 
Domini  Regis  nunc  9.  fupradido  predid5  L»  Brevlfc 
habuit  terras  &  tenementa  fufficien'  per  dif- 
cenfiim  hereditar'  de  predid'  W.  Patre  fuo  in 
feodo  fimplici  unde  eidem  J.  de  debito  pre- 
did' fatisfeciffe  potuit  videlt'  apud  T.  predid', 
Et  hoc  pet'  qd'  inquiratur  per  Patnam,  £c 
predid'  L.  funilit',  Et  Judic'  pro  Quer'  fuper- 
inde. 

Note,  By  a  Statute  made  ;  &  4  W.& M.  ,  &^w&- 
cap.  14.  All  Wills  concerning  Lands,  or  any  M,  ro  prevent 
Rents,  Profits,  Term,  or  Charge  out  of  the  Fraud*  *>y 

fame,Wil,$'^ 
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fame,  whereof  the  Devifors  (hall  be  feized  in 
Fee  fimple,  in  PofTeffion,  Reversion  or  Re- 
mainder, or  have  Power  rodifpofe  thereof,  fhall 
be  deemed  (only  as  againft  Creditors  upon 
Bonds,  or  other  Specialties,  their  Execu- 
tors, ire)  to  be  fraudulent  &  void. 
Aftion  a-  And  fuch  Creditors  (hall  have  their  Actions 

gainft  the  of  Debt  againft  the  Heirs  at  Law,  and  fuch 
HeirsatLaw,  Devifees  jointly;  and  fuch' Devifees  fhall  be 
and  Devifees.  chargeable  for  a  falfe  Plea,  as  any  Heir  fhould 

have  been. 

Upon  a  De-        That  where  there  fhall  be  any  Devifees  of 

yifee  to  pay    Lands^  for  Payment  of  juft  Debts,  or  ChiU 

juft  Debts,      drens  Portions,  other  than  the  Heir  at  Law, 

in  Purfuance  of  any  Marriage  Agreement  made 

in   Writing,   bona  fide ,   before  fuch  Marriage, 

they  fhall  be  in  Force. 

Where  an  That  where  any  Heir  at  Law  fhall  be  liable 

Heir  makes     to  pay  the  Debt  of  his  Anceftor,  in  regard 

?ver,  r1!       of  any  Lands  difcending  unto  him,  and  fhall 

any  A£Uon     make  over  tne  fame  before  any  A6tion  brought, 

brought.         fuch  Heir  fhall  be  anfwerable  for  fuch  Debts 

to  the  Value  of  the  Land  made  over,  in  which 

Cafes  all  Creditors  fhall   be  preferred,   as  in 

Actions  againft  Executors  and  Administrators. 

Lands  ions      And  Execution  upon  any  Judgment  fo  obtain- 

fide  aWd,     ed,  fhall  be  taken  out  againft  fuch  Heirs  to 

not  liable.       the  Value   of  the  Land,   as  if  they  were  his 

own  Debts,  faving  that  Lands  bona  fide ,  aliened 

before  the  Action  brought,  fhall  not  be  liable 

to  fuch  Execution* 

How  the  That  where  any  Adion  of  Debt  upon   a 

Heirmay       Specialty  is  brought  againft  an  Heir,    he  may 

A£Uon°^f  Plead  *km  p'r  Di>Gent  aC  the  Time  of  the  °ri" 
ginal  Writ  brought,  and  the  Plaintiff  may  re- 
ply that  he  had  Lands  from  his  Anceftor  before 
the  Original  Writ  brought;  and  if  upon  Iffue 
join'd  thereon  it  be  found  for  the  Plaintiff,  the 

Jury 
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Jury  (hall  enquire  of  the  Value  of  the  Lands 
defcended,  and  thereupon  Judgment  (hall  be 
given,  and  Execution  awarded  as  aforefaid  : 
But  if  Judgment  be  given  againft  fuch  Heir 
by  Confeffion,  without  confeffing  the  Affers 
defcended,,  or  upon  Demurrer,  or  Nihil  dicit 
it  /hall  be  for  the  Debt  and  Damages,  without 
any  Writ  to  inquire  of  the  Lands. 

That  Devifees  made  liable  by  this  Ad,  (hall  Devifees 
be  chargeable  as  the  Heir  at  Law  by  Force  of  chargableas 
this  Ad,  though  the  Lands  devifed  be  aliened  Heirs  at  Law. 
before  the  Action  brought. 

This  Ad  is  made  perpetual  by  Stat.  6  &  j 
TV.  3.  cap.  14. 

See  the  Ad  of  8  &  9  TV.  5.  cap.  11.  where  Heirs,  Tcrte* 
upon  any.  Profecution  in  any  the  King's  Courts  nant«»  E*e- 
of  Record  upon  any  Bond,  or  Penal  Sum,  for  ^or?  ?J?d 
Non-performance  of  Covenants,  Liberty  is  gi-  to^j^y*" 
ven  to  the  Plaintiff  to  affign  as  many  Breaches  to  Execution 
as  he  fhall  think  fit,  and  upon  Payment  of  Da-  upon  a  Judg- 
mages  and  Cods  affeffed  before  Execution  ex-  ment»  uPon  * 
cuted,  Stay  of  Execution  to  be  entred  on  Re-  Bo?~  or  ?e" 
cord:  Or  if  upon  Execution  executed,  the  Plain-  Non-perfbr- 
tiff,  or  his  Executors  or  Adminiffrators,  fhall  manceofCo* 
be  fully  paid,  Defendant  difcharged,  and  Sa-  vcnants. 
tisfadion  entred ;  yet  the  Judgment  (hall  (land 
as  a  further  Security  to  anfvver  to  the  Plaintiff, 
his  Executors,  &c.   upon  a  further  Breach  of 
Covenant  in  the  faid  Deed,  upon  which  the 
Plaintiff,  &c.    may  have  a  Scire  Facias  againft 
the  Defendant,  his  Heirs,  Tertenants,  Execu- 
tors, or  Adminiftrators,  fuggefting  other  Brea- 
ches,, and  fummoning  to  (hew  Caufe  why  Exe- 
cution fliould  not  be  awarded,  &c.    And  upon 
Payment  of  Damages  and  Cofts,  Proceedings 
to  be  again  ftay'd  \  and  fo  toties' quoties. 

See 


3^8  Bar  al  fuit  de  Executors  & 

Several  Mat-  See  the  Stat.  4  &  $  Anna,  cap.  t  6.  made  for 
ters  allowed  Amendment  of  the  Law,  which  gives  Liberty 
cobepleaded.  for  any  Defendant  or  Tenant  in  any  Adion  or 
Suit,  or  for  any  Plaintiff  in  Replevin^  in  any 
Court  of  Record,  with  the  Leave  of  the  fame 
Court,  to  plead  as  many  feveral  Matters  there- 
to as  he  fhall  think  neceifary  for  his  Defence. 

See  this  A<5fc  at  the  Beginning  of  InJiruBor 
Clericalism  Part  the  Fourth.  See  aifo  afterward^ 
Tit.  Replevin. 


£%r. 


Bar  al  fuit  de  Executors  is  Admi- 
nistrators in  Debito. 

By  Abatement  for  that  the  Teftator  was 
alive  Die  impetrdtionis  Brevis,  &c.  Repl\ 
£>d'  non.  Rejo\  £$  fait.  Surrejo\  £>d* 
obi  it  ante  diem  impetrac  Brevisy  &c* 


ff-  *  JZ  T  predict'  Def  per  A.  B.  Attorn  fuurri 

*  LL   ven'  &  pet'  judic'  de  Brevi  predi&\* 
4  Quia  *dic'  qd5  predidV    A.  Tefratrix,    &c. 
4  die  impetrac'  Bievis  Original5  predicY  jpfius 

*  Exec'  fuit  in  plena  vita,   Et  hoc,  &c.   Unde 

*  pet'  judic'  de  Brevi  iilo,  &c. 

RcplV  c  Et  predid' .Executor'  die'  qd'  Breve  fuurri 

c  predict'  ratione  preallegat'  caftari  non  debet 
4  quia  dicqd'  diu  ante  6km  impetraticn'  Bre- 
4  vis  Original'  pred'  fcilt'  die,  &x.  Anno,  &c. 
4  predicY  A.  Tefiatrix  apud  L.  in  Paroch\ 
'  &c.  confikuk  predicY  Quer/   fbre  Execut* 
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*  Teft'ci  fui  ibm\  Ethoc,  (&c.J  Undc  pet' 
f  judicium  &  debitum,  (8cc.)  unacum  damp- 
c  nis,  &c. 

c  Ec  predicV  Def '  die'  qd'  predicY  A.  dido  Rejo\ 
f  die  impetrac'  Brevis  predicV  fuic  in  plena  vita 

*  prout  ipfe  (uperius  allegavit,,  Abfque  hoc  qd* 
'  predid*  A.  obiit  die  impetration'  Brevis  pre- 
'  did'  prout  predicY  Quer'f  uperius  allegavit,  Ec 
c  hoc,  &c.   Unde  pec'  judie'de  Brevi  ill',  &c. 

'  Et  predid:'  Executor  die'  qd'  predidfc'  A. 

*  obiit  ante  diem  impetrac'  Brevis  predict'  pro-  SurrejV. 

*  ut  ipfe  fuperius  allegavit,  Et  hoc  pet5,  &c. 
Vide  Hanf  Ent.  107.  where  it  begins  in  Barr* 

Ail  ion  non,  &e.  And  tho*  by  Co,  onLitU  $03. 
each  Plea  ought  to  have  its  proper  Concluflon, 
as,  a  Plea  to  the  Writ  to  conclude  to  the  Writ, 
and  a  Plea  in  Bar  to  conclude  to  the  Action  ; 
yet  by  Vrifott,  37  H.  6.  24.  if  the  Plea  be  in 
Bar,  and  the  Conciufion  to  the  Writ,  it  mail 
be  taken  in  Bar.  Vide  14.H.6.  i,  2.  &  3S 
ti.  6. 17.  Becaufe  he  cannot  have  a  good  Writ, 
if  he  be  barr'd  of  his  AcYion.  See  3  Infir. 
Cler.  la[t  pub.  1 2,  1  3 .  Et  vide  ante. 

(f.  f  Aliter,  by  an  Exec'  qd'  Teftator  fuit  iri 
6  vita  die  impetration'  Brevis,  fecund'  1  Lut.  1 3. 
c  And  Judgment,  Qd'  Def  refpond'  oufter, 
*  for  a  Default  in  the  Plea.    Id.  14. 

Jf.  Debt  upon  Bond  againft  ah  Executrix, 
the  like  Plea,  That  the  Teftator  Was  aiive  at  Similis  Bar 
the  Time  of  the  Original  purchafed,  without  **ns  ^ver,= 
any  Averment,  bur  generally,  Et  hoc  par af  eft  ve-  ment* 
tificare:  But  adjudged,  that  no  Ad  vantage  could 
be  taken  of  it  upon  a  general  Demurrer;   but 
Judgment  was  given,  Qd'  Breve  caffttur,  becaufe 
it  appear'd  that  the  Writ  bore  Date  before  the 
Money  was  due^  1  Lut.  1^16. 

B  b  Note$ 


3  7o  Bar  al  fuit  de  Executors  & 

Where  if  Note,  We  will  here  obferve  from  the  Stat.  | 

Two  Pbin-    8  &  9  W?.  %*  c<ip.  ir.  That  if  there  be  Two  or 
tiffs  or  De-      more  Plaintiffs  or   Defendants^   and  one  die, 

O^di'e'the  if  the  Caure  of  Aaion  ^rvive  t0  the  Surviving 

Aalon liialT    Plaintiff  or   againft  the   furviving  Defendant., 

proceed.         the  Writ  or  Action  (hall  not  abate.,  but  fuch 

Death   being  fuggefted  on   the  Record.,  the 

*  Action  fhall  proceed. 

Trsverfe  that  In  Thompf.  Ent.  140.  Debt  is  brought  by 
j  died  in-  }vi.  L.  as  Adminiitrator  of  A.  againft  T.  S.  who 
teft-te.  pleads  Action  non*  for  that  A.  by  his  Will  made 

the  Defendant  S.  and  one  H  B.  deceafed,  his 
Executors,    who    jointly    adminifter'd  divers 
Goods  and  Chattels;  and  traverfes,  that  A.  died  | 
inteftate,  as  the  Plaintiff  fuppofes.     (See  after 
in  the  Bars.) 

Bar  verftis  Adm    Qd?  JJre  Adm  per  ipfum  ] 
obtent9  revocat'  fner. 

f  f  "C  T  Predi^'  C.  per  J.  S.  Attorn'  fuum 

Bar,  c  JU   ven'  &  pet'  judic    de  Bill  a  predict  V; 

1  Quia  die'  qd'poft  diem  Lune  prox'poft  Tres} 

c  Sept'  fcf  Mich'  ult5 preterit'  quo  die  Billa  pred'} 

c  impetrac'fuitvidelt' 4dieN.  Anno^&c.  16.  fu-j- 

1  prad'  pred'  L're  Adminiftration7  bonorum  8c 

*  catallorum  que  fuer'pred5  J.  B.  tempore  mortisi 

c  fue  ante  tempusiU'obtent' per  predict' J.  G.  ad) 

c  inltantiam  cujufdam   £  B.  vid'  Relief  pre-? 

1  fat'  J.  B.  per  W.  M.  mil'  Legum  doclrorem 

c  Commiffar'  in  ea  parte  authorizat'  in  Cena- 

c  culo  Dominorum  Advocatorum  London'  in 

Rtvcca*  ">"     C  Paroch'  fancli  G    ibm'  debita  juris  forma  re- 

c  vocat'  fuer\  Et  per  eund5  W.  M.  Judicem  in 

c  ea  parte  ut  prefertur  competen*  adtunc  & 

c  ibm*  pro  nuilis  &  invalidis  ad  omnem  Juris 

4  effedrri 
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*  eflfedm'  pronunciat'  &;  declarat'  frier',  Ec  hoc 
€  parat'  eft  verificare,  Unde  pet'  judic'  de  Billa 
c  predid',  Et  qd'  Billa  predict'  caffetur,  &c. 

RepP  />y  an  Apppeal  from  the  [aid  Sentence 
to  the  King  in  Chancery. 

ET  predid'  J.  G.  die'  qd'  per  aliqua  per  TheRepr\ 
prefot'  C.  fuperius  placitando  allegat' 
Billa  ipfius  J.  G.  predid'  calTari  rion  deber, 
Quia  die'  qd'  poll  pronunciationem  &  de- 
clarationem  Sentencie  predid'  vers'  ipfum 
J.  G.  per  prefat'  W.  M.  de  revocation'  Ad- 
miniftration  predid'  4  die  N.  Anno,  &c.  16. 
fupradido,  idem  G.  in  predict'  Cenaculo 
Dominorum  Advocator'  in  Paroch'  predid' 
a  Cur'  predict'  necnon  a  prefat'  W.  M  Judice 
predid'  fie  ut  prefertur  exiften'  ac  prefertim 
a  predict'  fenteritia  revocation'  Litterar' Ad- 
vocation' predict'  cum  debita  caufa  cogni- 
tion' per  prefat'  W.  M.  eidem  J.  G.  concefs' 
tanquam  iniqua  injuila&injuriofa,  ad  Domi- 
num  Regem  nunc  in  Cur'  Cane'  fue  debita 
Legis  forma  appellavir^  Que  quidem  Appel- 
latio  per  prefat'  W.  M.  adtunc  &  ibm'  al- 
locat'  fuir,  Ac  per  did'  Dominum  Regem 
nunc  in  Cancellar'  fua  apud  W.  pred'  recept' 
&acceptat'fuic,  Ac  fuperindeidemDominus 
Rex  nunc  per  quafdem  Litteras  fuas  Paten* 
Commiffionis  fub  magno  figillo  fuo  Angl'  King's  Corii* 
confed'  geren'  dat'  apud  Weftm'  predid'  miaion  to 
xxv  die  N.  Anno,&c.  16.  fupradid'  diiedis  h" Delegate 
fuis  O.  B.  Mil'  &  Bar'  Capital'  Juflic'  Do- 
mini Regis  de  Banco,  M.  H.  Mil'  'Capital' 
Baron'  Scaccarii  Domini  Regis,  G.  T.  Mil* 
un'  Baron'  Scaccarii  Domini  Regis,  W.  W, 
[  Mil'  un'  Juftic1  Domini  Regis  ad  plaeita  co- 

B  b  z  s  ram 
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c  ram  ipfo  Rege  tenend'  affign' J.  A.  Mil'  un' 
1  Juftic'  Domini  Regis  de  Banco.,  R.  W.  MiP 
'  M.  B.  Mil'  E.  P,  Mil'  T.  B.  Mil'  &  T  R. 
c  Legum  refpedive  Dodoribus  dired',  quo. 
f  rum  fana  Dodrina  confeiene'  purkat' ac  in 
1  rebus  gerend'deteritat'  piurimum  in  ea  parte, 
€  idem  Dominus  Rex  confidic  commific&  man- 
*  davit  eis  quorum  ipfos  prefat'  O.  B.  M.  H. 
1  C.  T.  W.  W.  &  J.  A.  vel  un'  eorum  prefen' 
c  &  confentien'  efle  voluit  in  caufa  &  caufis 
c  Appellationis  &  Querele  Militatis  &  Iniqui- 
€  tatis,  &c.  necnon  pofl  &  contra  earn  attentat' 
€  Sz  innovat'  quorumcunque  8c  quorumvis  to- 
4  tiufque  negocii  principalis  unacum  fuis  inci- 
r  den'  emergen'  depended  annex'  &  connex* 
€  quibufcunque  voc'  primitus  coram  ipfis  pre- 
4  fat'  T.  B.  ceterifque  de  jure  in  ea  parte  con- 
€  vocandis  6c  de  piano  &  fine  ftrepitu  8c  figura 
c  Judicii  Tola  rei  veritate  infpeda  &  mera  equi- 
c  tate  attendat'  procederent,  auditifque  hinc  in- 

*  de  propoficis  Sc  proponerint  quod  juftum  fue- 
c  rit  8z  equum  in  prerniffis  decernerent  faci- 
c  end'  quod  6c  que  in  prerniffis  decreverent  pro 
c  If  timo  juris  remedia  flrmiter  obfervari,,  prout 
c  per  eafdem  L'ras  paten'  plenius  liquet.,  Ec 
c  predict1  J.  G.  ukerius  die'  qd'  predict'  O.B* 
c  M.H.&T.C.W.W.J.A.R.W.  M  B.E.P. 
c  T.  B.  8z  T.  R.  appeliationem  ipfius  J.  G.  pre- 

*  dida  poftea  fci!t'  25-  die  N.  Anno  16.  fupra- 
c  dido  apud  W.  pred'  Commiffion'  pred'  re- 

ThattheAp  c  ceper'  5c  acceptaver\  Que  quidem  appellatio' 
peal  is  in  <  coram  prefar>  q  73.  M.  H.  T.  C.  (&c.)  apud 
t'orce.  c  Weftmy  predid'  adhuc  pendet  indifcufs'  &  in- 

c  deteFminat',  Per  quod  fecundm'  Legem  Ci- 
c  vi'em  hujus  Regni  Angl'  fententia  predid' 
1  pro  revocation'  Lirterar'  Adminiftration'  pre- 
c  did'  eidem  j  G.  fie  ut  prefertur  Commifs* 

*  nuliius  vigoiis  leu  erTedus  in  LogQ  exiftit,  Et  j 

*  hoc  1 
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(  hoc  pa  rat'  eft  verificare,  Unde  pet'  judic'  & 
*  debitum  predict'  unacum  dampnis  fuis  occa* 
c  fione  detentione  debiti  ill*  fibi  adjudicari, 
'  &c. 

'  Def '  demurr'  inde  cum  multis  Caufis,  ut 
'  fequitur, 

€  Et  predid'  C.  die'  qd'  Placicum  predid'  Demurr'cum 
per  predict3  J.  G.  fuperius  replicando  placitac'  Caufis. 
materiaque  in  eodem  contenc'  minus  fuffi- 
cien'  in  Lege  exiftunt  ad  Adion'  fuam  pre- 
did' habend'  manutenend*  ad  quod  quidem 
placitum  idem  C.  neceffe  non  haber  nee  per 
Legem  terre  tenetur  aliquo  modo  refpondere, 
Unde  pro  defedu  fufficien'  replication'  in  hac 
parte  idem  C.  ut  prius  pet'  judic'  de  Billa 
predid,  &c.  Et  pro  caus'  moration'  in  Lege 
in  hac  parte  idem  C.  monftrat'  &  Cur'  hie 
oftendit  Caufas  fubfequen'  videlt',  Pro  eo  qd* 
predid'  J.  G.  replicando  die5  qd'  poft  pro- 
nunciation' &  declaration'  fententie  predid' 
vers'  ipfum  J.  G.  per  prefat'  W>  M.  de  re« 
vocatione  Litterarum  Adminiftrationis  pre- 
did' fcilt'  predid'  4  die  N.  Anno,  &c.  i6a 
fupradid'  idem  J.  G.  in  predid'  Cenaculo 
Dominorum  Advocator'  in  Paroch'  predid'  a 
Cur7  predid*  necnon,  (&c  )  ad  Dominum 
Regem  nunc  in  Cur'  Cancellar'  fua  debits 
legis  forma  appellavit,  Etnonapparet  aqua 
Cur'  feu  a  Cur'  ubi  fententia  predid'  pro- 
nunciat'  &  declarat'  fuit  vel  a  predid-  Cur' 
de  Banco,  Etiam  de  eo  qd'  predid'  J.  repli- 
cando dicit  qd*  idem  Dominus  Res  nunc 
per  quafdam  Litteras  fiias  Paten'  Commifs'  fob 
magno  figillo  fuo  Angl'  confed'  geren'  dat* 
apud  Weftm'  predid'  2$  die  N.  Anno,  &c. 
16.  diledis  fuis  O.  B.  Mil'  &  Bar'  Capital' 
juftic'  Domini  Regis  de  Banco  M.  H.  Mil' 

B  b  5  €  Ca- 
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c  Capital*    Baron'    Scaccarii    Domini  Regis 

*  W.  AV.  Mir  un'  Juftic'  Domini  Regis  ad 
c  Placita  coram  ipfb  Rege  tenend'affign'  J.  A. 
c  Mil'  uri  Juftic'  Domini  Regis  de  Banco 
4  R.  W.  Mil'  M.  B.  MiT  E.  P.  Mil'  T.  B.  & 

*  T.  R.  Legum  refpe&ive  Doctoribus  dired;', 
'  ubi  25*  die  N,  antea  neque  per  predict'  C. 
'  neque  per  predict'  J.  G.  mentionafedam  eo 
c  qd'  predial'  J.  G.  per  placitum   fuum  pre- 

*  dicSt*  pet7  debicum  predicV  unactim  darnpnis 
c  fuis  occafione  detention'  debiti  ill'  fibi  adjudi- 
c  can,  Ubi  predid'  Billa  predict' J.  G.  non  eft 

*  de  placito  debiti.   Vide  Thowpf.  Ent,  in3  222. 

*  Vide  poftea  Barr', 

Sur  A&ion  per  Exec,  Defendant  pleads 
Al  Exec  non  nominat\  and  traverfes 
that  the  Teftator  made  the  Plaintiff 
fole  Executor, 

8*r-  ff.  c  T?T  Pet'  judic'  de  Brevi  predict',  Quia 

c  JQ/  die  qd'  Teftator  /tali  Die  &  Anno) 

c  apud  S.  pred' condidk  teftatum  &ult>vo!unt> 

6  fua  &  teft'  predid'  quendam  T.  C.  Executor3 

*  conftituit  &  poftea  ibm'  obiit,  Poft  cujus 
'  mortem  Teftm'  ill'  uc  volunt'  predid'  Tefta- 
c  toris  coram  R.  L.  Legurn  Dodore,  $cc.  pro- 

*  bat  fuit  &  Adminiftrario  bonorum  predict3 
e  Teftatoris  eidem  Quer'  &  T.  ut  Executor* 

*  Teftatori  predicY  commiffa  fuit,  Qui   qui- 

*  dem  J.  adhuc  fuperftes  &  in  plena  vita  exiftit 
€  videk*  apud  S.  pred',  Et  ibm'  diverfa  bona  &; 
6  catalla  que  fuer'  predict'  Teftatoris  tempore 

*  mortis  fue  poftea  &  ante  diem  impetrac'  Bre- 

*  vis  Original'  ipiius  Quer*  Adminiftravir,  Abf- 
i  que  hoc  qd*  predict*  Teftator  per  ult*  volunt* 
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1  fuam    predicY   Quer'   Executor'  Teftr    fui 

*  tantum  conftituit,  Et  hoc,,  &c.  Unde,  &c. 

c  Precludi  non,  quia  die  qd'  predict'  Teftator     Repl\ 
c  per  ult'  voluntat'  fuam  predicY  Que:' Exec' 
6  Tefti'    &  ult7    voluntat5  fuorum  .  condieuit 
(  prout  per  Breve  &  Nm'  fua  predict5  fuperius 
c  fuppon',   Et  hoc  pet',  &c.     Vide  B/o.  Red. 

*  20C. 

Note,    That  in   2  Satrnd.  lid,  &c.    in   an  Bar,  that 
Adion  brought  by  the  Plaintiffs  as  Executors,  Two  Execu- 
the  Defendant  pleaded,  That  Two  of  the  Exe-  td°rs^er/-im' 
cutors  were  under  the  Age  of  Seventeen  Years :    cr    s?* J 
To  which  the  Plaintiffs  demurred;   and  the 
Court  held,  that  the  Aclion  was.  well  brought 
in  the  Name  of  all  the  Executors. 

ff.  4  Et  pred'  J.  W.  per  C.  D.  Attorn5  fuum  Bar  qd'  Ad, 
c  ven'  &  defend5  vim  &  injur'  q.uando3  &c.  Et  miniftrarjo 
c  die'  qd'  predicY  T.  Actionem  non,  quia  die'  Qys*'^up- 
c  qd'  Adminftratio  omnium  &  fineulorum  bo-  ?uam  .?,lt: 

norum  &  catallorum  que  tuer  predict  K. 
c  tempore  mortis  fue  poft  mortem  ejufdem  R. 
€  prefat'  T.  per  predicY  D.  F.  nunquam  com- 
c  miffa  fuic,  Et  hoc  (&c.)  Unde  pet'  judic'  11 
f  Adio,  &c. 

c  Precludi  non,  Quia  die'  qd'  Adminiftratio  Repl'  qd* 
f  omnium  &  fingulorum  bonorum  &  catallo-  commifs  fait, 
c  rum  que  fuer'  predicY  R.  tempore  mortis 
f  fue  per  predict'  D.  F.  apud  L.  prefat'  T. 
c  commhTa  fuit  prout  ipfe  per  narrationem 
f  fuam  predict'  fuperius  fuppon',  Et  hoc  pet? 
f  qd'  inquiramr  per  Patriam^  Et  predicY  j. 
c  fimilit*.  Ideo  precept'  eft  Vic'  qd'  Venire 
1  fac',  &c.  Vide  Bro.'Vad.  228.  Vide  Clerks 
*  Jjfifi.  117.  3  Brownl  138.  Jft.  28(5. 

B  b  4  { AcYion* 
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Attter,  $  €  Adion  non,  &c.   quia  die'  q^T  Admini- 

*  itratio  bonorum  &  catallomm  que  fuer'  pre- 
'  did'  Tefratoris  tempore  mortis  fue  poft  mor- 

*  tern  predid'  Tefratoris  prefat'  D.  per  predid* 

*  Ordinal  nee  per  aliquem  ai5  Ordinar'  un- 
?  quam  commifia  fuit,  Et  hoc,  &c.  Unde,  &c. 
€  Jhomtf,  427.  pu,  34. 

Rcpi*.  c  Preeludi  non,  quia  die'  qd'  Adminiftratiq 

*  bonorum  &  catallorum  que  fuer'  predict'  Te- 
f  ftator'  tempore  mortis  fue  per  predid'  Ordi- 
c  nar'  apud  E.  predict'  (prefat'  D.)  commifla 
1  fuit,  modo  &  forma  prout  predict'  Quer'  fu- 
c  perius  vers'  eum  queritur^  Et  hoc  pet'  qd' 
c  inquiratur  per  Patriam,  fee. 

Narr'  iy  R.  *#d  J.  Executors  of  K.  £**» 
cutrix  ofti.  S.  £er  Husband.  Defendant 
pleads,  that  J3.  <$ed  inteftate,  and  tra- 
verfes  that  he  made  K.  Executrix. 

Bar  &  Tran    /  l  T7  T  predid'  T.  P.   per  J.  D    Attorn' 

?«&  <  XI  fuum  ven'  &  defend',  &c    Et  die'  qd' 

f  predieV  R.  &  J.  Aclion\  &c.   habere  rion 

1  debent,  quia  die'  qd'  predid'  H.  S.  apud  L. 

c  predict'  obiit  inteftat';  Abfque  hoc  qd'  pre- 

*  did'  H   conilituit  predid'  $..  fore  Executric' 

*  Tefti'  &    ult'  voluntat*  fue    prout   predid! 
€  R  &  J   per  narr'  foam  predid'  fuppofuer',, 

*  Et  hoc,  &c   Unde,  &c. 

Kepi*  fat  *  ^c  P*  edicV  R.  &  J.  die'  qd'  ipfi  per  all- 

fWerfe.       €  qua,  &C.    Precludi  noh  debent  quia  ut  prius 

€  dic'/Qd'  H.  confriruit  predid'  K.  fore  Exe- 

1  cutric*  Tefti'  §c    uits   voluntat1   fue    prout 

'  iidem  R.  &  J.  fuperius  narrando  allegaver', 

*  Et  hoc  petV  (&c,)  Ideo  |ur?,   &c„     Vide 

*     J^A     £#?.    20^ 

f.Sur 
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jf  Sur  Error  in  Debt   in  B.  R.    by  Baron  & 
Feme,  Adminiftratrix  de  boms  non,    againft  an  E,xe^utJ!* 
Executrix:  After  fjecial  Imparlance  Ihe  plead    ^AAmiM- 
ed,  That  fuch  a  Day  Adminiftration  was  com    ftratrix,  out 
mitted  to  her  by  the  Vicar-General,  and  Offi-  omitted  a 
cial  of  the  Bi/hop  of  D.    Secund*    i  L#r.  ^90.  Travcrfe. 
And  the  Judgment  in  Banco  Regis  was  affirm'd, 
becaufe  the  Defendant  had  not  travers'd,    that 
fhe  had  not  adminiftred  any  Goods  before  Let- 
ters of  Adminiftration  was  granted  to  her. 

In  Debt  npon  a  Bond  by  an  JLxecutrix  :  De- 
fendant pleads  in  Abatement^  That  the 
Tejiator  was  an  Alien. 

ff.  \     A  Ction'  non,  &c.  quia  die'  qd'  pre-  Bar, 
c  JH\.  dicV  S.   Alienigena  fuit  in  Regno 

*  Frahcie  'fob  regtmine  Regis  Gallie  Inimie' 

*  Domini  Regis  Angl'  de  patre  &  matre  & 
4  eidem  Ao^vefjario  fuo  Adherentibus  oriundus 
c  &  ingrefTus  fuit  Regnum  Angl'  abfque  con- 

*  du&u  ipfius  Qomini  Regis3  Et  hoc,  &c. 

1  Qcf  predict'  S,  predicV   tempore  confe-  Rep!',  PerLI- 
€  aion*  fcript5  ObT  predicY  &  Temper  poftea  «-^Domini 
:  ufque  ad  mortem  ipfius  S.  fuit  &  remanfit  in    e&ls* 
?  AngP  &  Licanc  &  Prote&ion'  Domini  Re- 
f  gis  nunc  fcilt5  apud   L.  &c.     Et  hoc,  &c. 
'  Unde  pet'Judic'  &  quod   predicY  R.    ad 

*  Breye  &   Narr'  fuam    predicY  refpondeat, 

*  Def '  moraxur  general  ment.     Judgment  Qd*  Demurr' & 

*  reipond5  oufter,  becaufe  it  did  not  appear  but  Respond' 

*  that  the  Tefiator   might  come  into  England    in  oufter  agatd* 
4  Time  of  Peace,  and  bad  all  the  Time  afterwards 

c  quietly  continued  \  which,  by  .  the  Chief  Juftice> 
f  amounted  to  a  Licence,  1  Lut.  34,  &c.  Vide 
f  DocY  demurr?  248,  249.         - 

4  Debt 
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Debt  per  Adminiftrator  fur  Obi'.  Abate- 
ment^  that  as  well  the  Two  others  named 
in  the  Bond,  as  the  Defendant,  obliged 
t hem/elves  jointly \   I  Lut.  60  5  5  8cc. 

Bar  in  Abate-  Jf.  c  /'"XUibus  ledis  &  auditis  idem   W.  C. 

ment.  c  V£_  pet'   judic'  de  Brevi  &  Narr'  pre- 

c  diet ,  quia  die'  qd'  tarn  predid'  H.  C.  & 
€  S.  T.  in  fcripc'  Obi'  predict'  nominal 
c  quam  predid'  W.  C.  predid:'  30  die  Jan. 
c  Anno  Domini  i682.fupradid'in  narr'  pred' 

*  menc'  per  fcriptum  Obr  predid'  tarn  figillis 
1  H.  6c  S.  quam  figillo  ipfius  W.  C.  fignat*  & 
c  tarn  per  predid'  H  &  S.  quam  per  ipfum 
c  W.  C.  tunc  &  ibm'  execut'  conceffer  fe  te- 
1  neri  prefat'  G,  S.  conjundim  tantum  videlf 
4  apod  Caftrum  E,  predid'  in  Com'  E.  pre- 
€  did',,  Et  non  fepera'tirn,  Et  hoc  parat'  eft  ve- 

*  riflcare,,  Unde  ex  quo  predid7  H.  &  S.  non 
c  nominantur  in  Brevi  &  Narr'  predid'  idem 
€  W.  C.  pet'  judic  de  Brevi  &  Narr'  111%  Et 

*  qd'  Breve  &  Narr' ill'  caffentur,  &c. 

Qaer'  De-  Quer*  demnrr\    and  Judgment    QJ?  refpond* 

mar*,  &  Jn-   oufier^  for  that  it  did  not  appear  that  the  Obli- 
ge'<£*' re-  or  one  Qf  tr,enij  was  alive  at  the  Time 
fpond  oufter.  rf  the  0riginal   purchafed.     Then    Defen- 
dant pleaded  the  fame  Matter  in  Bar,  with  an 
Averment  of  their  being  alive :  But  it  was  net 
allowed  to  be  pleadable  in  Bar.    • 

Abatement  ff>  Debt  for  Rent  by  an  Executor  of  an 
per  auter  Affignee,  againft  an  Affignee  of  a  Leafe,,  ren- 
Aftion  pen-  fa\ng  Rent.  Plea  in  Abatement  per  auter 
d*nt  a**Jar'  AB'ton  pendant  as  to  Part,  and  Demurrer  as 
pwI  to  the  Refidue.     Repl\  Per  nultiel  Record' ,  and 

Joinder  in  Demurrer  to  the  Refidue.    Rcjo\ 

0* 
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c  Qd  eft  tkl  Record1,    Et  failtr  inde.     Et  Judic 

c  pro  J>)aer',   i  Lut.  643,  &C 

IJ.   Debt   for   yy;  /.  p<r  Baron9  Mm9   of  his  Exceptions 
Wife.,  upon  an  Indenture.     B<*r  per  non  tft  fa.  ro  a  Narrr  per 
Bums  and  Iflue  thereupon.,  and  Verdid:  for  the  *?'•*  Admi- 
Plaintiff;  and  excepted  in  Arreft  of  Judgment,  ^Wife  °f 
1.  That  the  Adion  is  brought  for  $  53  L  where- 
as it  appears  that  jy61.  was  due3^.    2.  That 
the  Declaration  is  by  Way  of  Teftatum,  &c. 
3,  That  it  is  alledged,  that  Adminift  radon  was 
granted  to  the  Plaintiff  at  Tork  by  the  A'rchbi- 
fhop  of  C.  which  is  out  of  his  Province.     Sed 
non  allocantur^     1  Lut.  J33>  &C. 

■  ff.  Debt  upon  a  Bond  by  the  Adminiftra-  A&im 
trix  of  F.  P.  which  upon  Oyer  appeared  to  be  ^^^ 
a  Bail  Bond.     The  Defendant  pleaded  the  Sta~  u^f^a?* 
tute  of  23  H.  6.   in  Bar ;  and  that  a  Writ  was  Bond,  and 
fued  out,  which  did  not  warrant  the  Bond.  Inteftate  not 
Repl'y  by  which  the  true  Writ  is  fhewn  to  war-  nacaed, 
rant  the  Bond  ;  and  that  at  the  Time  of  ma- 
king the  Bond,  the  faid  G.  L,  was  in  Cufrody 
of  the  Inteftate  by  Vertue  of  the  laft  Writ. 
And  upon  Demurrer  the  Opinion  of  she  Court 
was  againii  the  Plaintiff,  for  that  the  Writ  and 
Count  in  this  Cafe  were  ill,  becaufe  F.P.  to 
whom  the  Plaintiff  is  Adminiftratrix,  was  not 
therein  named.     Nvptr  Vi£  Ccm   Salofa    &em 
Vide  1  Lut.  619,  &c« 
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Bar  againfl  Executors  and  Adminiflrators 
mentioned  in  the  Fourth  Part  of  Inftru- 
ftor  Clericalis,  &c. 

Maintenance,  jf.  T>  A  R  by  Maintenance  betwixt  the  Plain- 
JL)  tiff  and  his  Inteftate.    4  faftruftor  C/e* 
ricalis  $j. 


Againfi  an  Adminiftrator  upon  Articles  of 
Covenant, 


Bar. 


Jf  "T"\Ebt  by  an  Adminiftrator  to  perform 
xJ  Articles  upon  a  Covenant  to  pay  10  /. 
yearly  to  the  Wife  during  Life,  in  lieu  of  her 
Thirds.  Bar  by  Performance  of  Covenants 
generally.  Repl',  and  Breach  that  ?  /.  was  due 
to  her,  2f  Martii;  and  that  the  Wife  was  li- 
ving after  the  2?th  of  March,  &c.  and  the 
Money  not  paid.  Defendant  demurs,  cum  no* 
tu.    Id.  1 14. 

Againfi  an  A&miniftrator  durante 
Minoritat'. 

Jf  A  Ction  by  an  Adminiftrator  durante  Mt- 
il  noritateW.  R.  againft  an  Executor  for 
Rent  fur  Covenant.  Bar,  That  after  thelaft  Con- 
tinuance the  faid  W.  R.  attained  his  Age  of 
Twenty  one,  cum  notU*    Id.  119,  &c. 


Againfi 
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Againji  an  Executor  of  an  Executor  of 
Ajjignees. 

Jf.  '"TpHE  Action  was  Debt  for  fyo/.  Rent, 
X    by  an  Executor  of  an  Executor  of  Af- 
fignees,  upon  an  Alignment  to  them  of  the 
whole  Term,  which  the  Affignors  had  in  the 
Park  affigned.     Defendant  pleads,  he  was  rea-  Ready  to  pay 
dy  upon  the  Land  before  Sun-fet  to  pay  the  upon  the 
Rent.     Plaintiff  demurs  fpecially,    cum  «<?;*/.  ^and>  ^« 
Id.  133,  &c. 

Againji  an  Adminifirator  upon  Covenant  to 
pay  to  the  Intejlate  after  her  Marriage  ^  &c. 

jjl  Ty4  &  Ter  non  eft  fatlumy  to  Debt  upon  an 
JLJ  Indenture  for  5-55  /.  brought  by  an  Ad- 
miniffrator  upon  a  Covenant  to  pay  to  the  In- 
teftare  200  /.  within  Three  Months  after  her 
Marriage,  if  (he  mould  be  then  alive,  and 
200/.  more  within  Two  Years  after  her 
Marriage,  if  fhe,  or  any  Iffue  of  her  Body, 
fhould  be  then  alive,  with  Intereft  for  the 
faid  400  /.  with  Averment.  That  fhe  was 
married  16  Mali  1670.  and  Notice  to  the 
Defendant ;  and  Averment,  That  fhe  lived  Five 
Years  after  her  Marriage,  with  a  Computa- 
tion of  the  Intereft  and  Sum  in  toto.  Verdidfc 
pro  Query3  and  Motion  in  Arreft  of  Judgment, 
with  Exceptions  made.    Id.  141,  &c. 


Sur 
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?ar. 


Where  one 
Plaintiff  or 
Defendant 
dies. 


Snr  ASion  per  Admin  .  Bar,  §>£  Def* 
rpje  efl  Executor  fitmilcum  T.  B.  Et 
traverje7  ^d*  J.  ohiit  Intefiat\ 

|{rT  predid'  T.  S.  per  R.  C.  Attorn' 
c  JL*  fcum  ven*  &  defend'  vim  &  injur* 
c  quando,  &c.  Et  die'  qd'  predict'  M.  L. 
c  Acki6ti?  non,  Quia  die'  qd'  predict'  A.  B.  in 
c  Billa  predidfc*  fbperius  nominat'  Languens  in 
c  extremis  &  compos  mentis  exiften'  pod  con- 
4  fediorV  fcript'Obr  predid'  (fcilt*  tali  Die  & 
c  Anno)  apud  L.  pred'  in  Paroch7  &  Ward' 
€  pred*  condidit  reftamentum  &  ult'  voluntat' 
c  (ua  in  fosptis,  Et  per  eadem  conftituit  &  or- 

*  dinavit  ip(hm  T»  S.  Sz  quendam  H.  B.  gen' 
c  jam'  defund*  Execmores  Tefti7  fui  pre- 
c  did:"  qui  quidem  H.  B.  fimulcum  predid' 
ft  T.  S.  adminiftravit  diverfa  bona  &  catalla 

*  que  fuer*  predid' J.  B.  tempore  mortis  fue  vi- 
c  dek7  apud  L  predid'  in  Paroch'  &  Warda 
€  predid",  Abfque  hoc  qd'  predid'  J.  obi  it  in- 
c  teftat*  prouc  predict9  M.  per  Billam  fuam 
c  predid*  fiiperius  Juppon',  Et  hoc  parat'  eft 
c  veriflcare,  XJndc  pet'  judic'  fi  predid'  M. 
c  Adion'  foam  predid'  inde  vers'  eum  habere 
c  feu  manueenere  debeat,,  &c.  Vide  Thompf* 
c  EnK  140.    Vide  poftea. 

ffi  Debt  by  an  Executor  of  A  upon  a  Bond 
made  to  him  and  D.  Bar,  Qd'  D.  furvive  A. 
Vide  Placit.  Gen.  293,,  &c. 

See  Stat.  B  &  9  W.  %.  cap.  n.  where  if 
there  be  Two  or  more  Plaintiffs  or  Defendants, 
and  one  die,  the  Adion  fhall  proceed.  See 
alio  at  the  Beginning  of  this  Divifion,  Bar  al 
£uu  de  Executors^  &c 

1  Aliter$ 
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Aliter  fecund9  Raft,  vers9  Exec9  pretens9  fur* 
vivor9  W.  A.  uri  obligee.  Bar,  QJ?  W.  G. 
fupervixit  W.  A,  Et  traverfe  qd"  W.  A. 
fupervixit. 

ff.  ■  PJT  predid'  V.  per  T.  C.  Attorn'  fuum  ven'  p 

*  **  &  defend'  vim   &   injur',  Sec.    Et  die'  qd'  MP- 
'  predict'  J.  Action'  non,  quia  die'  qd*  ubi  per  Narr' 

c  predict  lupponitur  prefat'  W,  A.  fupervixiffe  pre- 
y  fat'  W.  G.  idem  V.  die'  qd'  predict'  W.  A.  obiit 

*  20  die  F.  Anno,  8cc,  apud  P,  in  Com'  D.  Et  pre- 
1  did'  W.  G.  ipfum  W.   A,   fupervixit.    Et  idem 

*  W.  G.  poftea  fcilt'  die,  &c.    Anno,  &c.  apud  P, 

*  predict'  obiit,  Abfque  hoc  qd'  predict'  W.  A.  fuper- 

*  vixit  prefat'  W.G.  prout  per  Narr'  predict'  fupe- 

*  rius  fupponitur,  Et  hoc,  &c.  Unde,  &c. 

*  Precludi  non,  Quia  die'  qd'  predict'  W.  A.  fu-  Rep]'. 
c  pervixit  prefat'  W.G.  prout  idem  J.  per   Narr1 

'  fuam  fuperius  fuppon',  Et  hoc  pet.  qd'  inquir'  per 

*  Patriam,  Et  predict'  V.  fimilit',  Ideo  xii.  &c. 

'Note,  That  upon  a  Bond  by  one  after  he  had  at-  Bar   q^0a 
tain'd  his  full  Age  {where  Administration  was  com-  Adm*  duran9 
mitted   to  others  during  his  Minority),    Defendant  Minor'  etat' 
pleads,   That  the  Adminiftrator  durari  minor    etat*  relaxavit. 
releafed  to  him,     lH?pl\  That   Adminiftration  was 
committed  to  the  fole  Ufe  and  Benefit  of  the  Plain- 
tiff,   who  was  an  Infant.    Rejoinder,  That  it  was 
committed  to  the  proper  Ufe  of  the  Adminiftrator. 
Et  de  hoc  pori  fe  fuper  Patriam,  Et  preditf  R.  fimilit 
&c.    Vide  Thompf.  Ent.  141.     Et  vide  poftea. 

In  Debt  by  an  Executor.  Bar,  That  the  Jeftator 
by  another  later  Will  made  the  Defendant  his 
Executor,  and  Ijfue  thereupon.  Secund.  Raft. 
323.  b. 

ff.  '  CT  predi&'   A.  ven'  &  die'  qd'  Action'  non,  Bar. 
*  *-*  quia   die'  qd'  predict'  R.  poft  confection' 

*  Litterarum  teftamentar'  predict'  apud  W.  in  Com' 
I  predict'  pro  ult'  voluntat'  fua  condidit  al  Tefta- 

'  meni' 
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Bar,  That  J. 
bad  obtained 
his  Age,  and 
took  Admini- 
ftration  upon 
himfelf,  &c 


mem1  fuum  8c  Teftament1  illius  ipfum  A.  Executo- 
rem  conftituit  &  paftea  ibm'  obiit,  Poll  cujus  mot- 
tern  Teftament1  illud  ut  ult1  voluntas  coram  Magi- 
ftro  S.  Arch.  B.  cujus  ejufdem  Teftatori  probatio 
pertinuit  canonice  probatum  fuit,  Etbonorum  ipfius 
R.  eidem  A,  ut  Executori  Tefti'  ill'  Adminiftratio 
commifla  fuit,  Et  hoc,  8cc.  Unde,  &c. 
■  Et  predicY  C.  die1  qd1  ipfe  per  aliqua,  8cc.  #Pre* 
cludi  non  debet,   Quia  die*  qd'  predict'  R.  pro  ulti- 
ma voluntat1  fua  fee'  predict  Litteras  Teftamentar' 
pro  ipfo  C  in  manutenemionem  A&ionis  fue  pro- 
lai"  per  quas  Cur'  hie  fatis  liquet  ipfum  C.  folum 
Executor'  earum  Litterarum Teftamentar1  efle  8c  bo- 
norum  fuorum  habere  Adminiftrationem  quarto  die 
J.  anno,  8cc.     Abfque  hoc  qd'  predid:1  R.  ponYcon- 
fe&ionem  earundum  Litterarum  Teftamentar1  fee' 
aliud  Tcftum'  prout  predict1  A.  fuperius  allegavit. 
Et  hoc,  8cc.    Unde,  &c. 

'  Et  predid'  A.  die1  qd1  prefat1  R.  poft  confe&ion' 
predicT  Litterarum  Teftar1  per  predid:1  C.  in  manu- 
tencon?  Action'  fue  predict'  prolat1  fecit  aliud  Teftum1 
predict'  prout  idem  A.  fuperius  allegavit,  Et  de 
hoc,  8cc,    Ideo  1 2,  &c. 

*  Not  a,  SurObr  per  Exec1,  Bar  qd' Teftator,  fee1 
Def,  8c  3,  al1  Exec1  duran*  minor i  etate  J.  qui  ante 
Breve  Original1  implevit  etatem,  Et  tunc  Def  de- 
Hberavic  ei  bona  8c  catalla  defun&i  que  J»  recepit, 
8c  onus  Executionis  ut  Exec1  fufcepit,  Et  trav  "e 
qd1  Def1  Die  Original1  vel  unquam  poftea  fuit  Exec1 
vel  aliqua  bona  Teftator1  unquam  poftea  Adminiftr , 
Demur1  fpeciaf  ad  inde,  Eo  qd1  Traverfia  conti- 
net,  8cc,  Winch.  Ent  353.   Gum  nota. 


The  End  of  the  Firfi  Volume* 
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